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EXECUTIVE SUMMARY  

 

The present Report addresses the role played by the European Court of Human Rights 

in improving the capacity of Member States of the Council of Europe as regards the 

investigation and punishment of serious violations of human rights committed by State 

agents.  

The aim of the Report is twofold. First, it assesses the extent of compliance by State 

Parties to the European Convention of Human Rights (ECHR) with judgments of the 

European Court finding a violation of the procedural obligation under Articles 2 and 3 

ECHR to investigate and prosecute abuses committed by State agents. Second, it 

purports to assess the impact of those judgments within the domestic legal systems of 

the respondent States, with a view to determine whether the measures adopted to give 

effect to the judgments have resulted in the improved capability of the domestic 

authorities to investigate and prosecute serious violations of human rights committed by 

state agents. 

The Report is based on the findings of four case studies dealing with situations of 

widespread and serious violations of human rights. The four situations examined are:  

 the events in Chechnya during the “Second Chechen War” 1999-2001 , in 

particular the acts of servicemen of the Russian Federation in that context;  

 the actions of members of the Turkish security forces in the context of the 

conflict with the PKK;  

 the actions of the Turkish security forces (and forces loyal to the TRNC) in 

northern Cyprus;  

 the actions of the United Kingdom security forces in the context of the 

“Troubles” in Northern Ireland.  

In relation to each of the above situations, analysis has been limited to cases where the 

alleged substantive violations of the ECHR involve either the right to life protected under 

Article 2, or the prohibition of torture and other ill-treatment under Article 3 of the 

Convention.  

In each of the situations examined in the case studies, the European Court has found 

substantive violations of Articles 2 and/or 3, due to unlawful killings or acts of torture and 

ill-treatment perpetrated by State agents. In addition, and more importantly for the 

purpose of the present study, the Court has also found various violations of the positive 

procedural obligations deriving from Articles 2 and 3. In particular, in a number of cases, 

the Court’s judgments identify serious and systemic problems with the implementation of 
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the obligation to investigate allegations of violations of Articles 2 and 3 ECHR and to 

prosecute those responsible. The Report considers the measures adopted by the 

respondent States to remedy those procedural violations, with a view to assessesing the 

extent of compliance with the Court´s judgments, as well as the specific impact of those 

judgments within the relevant domestic legal system. 

At a very general level, the case studies show that there has been a high degree of 

compliance by the United Kingdom with the relevant judgments of the Court in relation to 

Northern Ireland. Further, there has been a certain amount of formal compliance by 

Russia in relation to the judgments concerning Chechnya and by Turkey in relation to the 

judgments arising out of the conflict with the PKK. By contrast, Turkey has so far failed to 

comply with the Court’s judgments finding violations of Article 2 and 3 in relation 

disappeared persons in northern Cyprus and has complied to only a limited extent as 

regards the judgments of the Court concerned with more recent killings by the security 

forces. 

Despite the adoption of various pieces of legislation or other measures which may be 

regarded as formally constituting general measures designed to give effect to the 

judgments of the Court, it appears that in the case of both Turkey in relation to the PKK, 

and the Russian Federation, those measures have in practice been far from adequate. In 

particular, the mere formal adoption of legislation or of other measures appears not to 

have been accompanied by a genuine desire to ensure that they are actually 

implemented in practice, or any change in attitudes. As a consequence, as far as the 

situations in Russia and Turkey with relation to the conflict with the PKK are concerned, it 

appears that the impact of the Court’s judgments on the ability of the domestic legal 

system to ensure effective investigations and prosecutions of State agents responsible 

for serious abuses has not been great. As regards northern Cyprus, given the significant 

lack of compliance by Turkey with the Court’s judgments, in particular those relating to 

disappeared persons, the impact of those judgments has also been minimal.  

With regard to all three situations where compliance has been limited, it is obvious that 

the principal reason underlying the substantial lack of compliance with some aspects of 

the Court’s judgments is the lack of political will to hold State agents to account for 

abuses committed in politically sensitive contexts such as the conflict in Checnhya or the 

situation in South East Turkey and in Northern Cyprus. The Turkish and Russian 

authorities appear to be reluctant to take certain obligations under the Convention 

seriously and, to date, they simply have not been placed under sufficient pressure to 

persuade them to do so. Conversely, the far greater degree of compliance by the United 

Kingdom with judgments arising out of serious violations of fundamental rights occurring 

during the Troubles can be attributed to a greater degree of political will of the authorities 

in that regard, a more deeply ingrained acceptance of the rule of law, and reputational 

issues.  
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Although compliance by States with the Court’s judgments is of course always to a 

greater or lesser degree a political matter, the Report identifies a range of measures 

which have the potential to engender greater compliance by recalcitrant States. 

SUMMARY OF RECOMMENDATIONS 

 

FOR THE COURT 

 A more robust approach to just satisfaction 

The Court can and should adopt a more robust approach to just satisfaction under 

Article 41 of the Convention. Although the possibility of the imposition of increased 

damages in the event of a lack of compliance has been decisively rejected by the 

Court, the possibility of ordering specific measures to be taken by way of just 

satisfaction is open to the Court. Setting out clearly and specifically what remedial 

measures should be adopted by the respondent State would undoubtedly improve 

compliance, insofar as what the respondent State is actually required to do would be 

clearly enunciated. Such an approach would reduce the ability of States to 

prevaricate or to claim, in the context of monitoring of compliance by the Committee 

of Ministers, that the minimal measures they have adopted constitute adequate 

compliance.  

 

 Expansion of the “pilot judgment” procedure. 

The “pilot judgment” procedure should be adopted in appropriate cases involving 

multiple and similar violations of the procedural duty to investigate allegations of 

abuses by State agents or other individuals. Such an approach would have the 

advantage of reducing the burden on the Court in having to deal with numerous 

essentially similar cases, as well as resulting in more expedited assessment of 

individual cases. Further, in pilot judgment cases the Court goes beyond its normal 

approach to remedies and actually recommends the measures which should be 

adopted by the respondent State in order to put an end to the violations identified. 

Again, such approach is likely to improve compliance and falicitate the monitoring 

function of the Committee of Ministers.  

 

 Infringment proceedings under Protocol No. 14 

The new enforcement procedures introduced by Protocol No. 14 provide for the 

possibility for the Committee of Minister to refer to the Court the issue of whether a 

State has adequately complied with a judgment. In this context, the Court has the 
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potential to play an important role in enunciating precisely what is required of the 

respondent State by way of compliance with its previous judgment. Any such ruling 

has obvious implications for improved compliance in the specific case, but also for 

the impact of the judgment in question within the domestic legal system. The 

possibility for the Court to rule on those cases depends on the will of the Committee 

to initiate infringment proceedings. However, whenever a case is referred back to it 

for non-compliance, the Court should go beyond the assessment of formal 

compliance by the State, and assess the extent to which the measures adopted are 

in practice apt to prevent future similar violations and are in fact effective. 

 

FOR THE COMMITTEE OF MINISTERS 

 More rigouros examination of measures adopted and their effect 

The Committee of Ministers should be far more rigorous in its examination of 

compliance by the respondent State before deciding to close its consideration of the 

execution of the Court’s judgments. This would require an assessment not only of the 

formal adoption of general measures in compliance with a judgment, but also as 

whether those measures had in fact resulted in a concrete improvement of the ability 

of the domestic system to prevent and address similar violations in the future.  

 

 Imposing sanctions for non-compliance 

The possibility of suspension or withdrawal of membership pursuant to Article 8 of the 

Statute of the Council of Europe, although theoretically available, constitutes an 

extreme measure. In practice, the threat of its invocation is unlikely to exert much 

pressure on Member States to comply with judgments of the Court. Further, 

expulsion of a Member State would, in all probability, be counterproductive to 

compliance insofar as it would imply a complete disengagement of the State in 

question from the Council of Europe system. In such circumstances, the threat or 

invocation of suspension of voting rights within the Committee of Ministers, and, to an 

even greater extent, the power to expel a Member State, should be contemplated 

only in the most serious cases and where it is likely to be effective.  

 

 

 Use of the additional enforcement procedure under Protocol No. 14 

The Committee of Ministers should ensure that it makes effective use of the new 

additional enforcement mechanisms introduced by Protocol No. 14 ECHR. In 

particular, it should ensure that it makes appropriate use of the possibility of referring 

instances of failure to comply with final judgments back to the Court. Obviously, the 
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decision whether or not to refer a case back to the Court will be subject to political 

considerations. However, where a State consistently denies that it is required to 

adopt the measures recommended by the Committee, or argues that the measures it 

has already adopted are sufficient to give effect to a judgment, the effectiveness of 

the Convention system requires that the Court should be given the opportunity to 

resolve the dispute authoritatively, rather than the matter being allowed to be dragged 

out over prolonged periods of time. 

 

FOR MEMBER STATES OF THE COUNCIL OF EUROPE 

 Increased resort to the inter-State complaint procedure under Article 33 

ECHR 

Historically, inter-State applications have been among the most politically-charged 

cases and it is this factor which, to a large extent, would seem to explain the poor 

record of compliance with the judgments which issue from them. Nevertheless, the 

bringing of an inter-State case by one or more disinterested third parties has the 

potential to exert substantial pressure on respondent States. That suggestion is 

admittedly not without its difficulties, given that the taking of such action depends 

upon the political will of the other Member States which may not wish to endanger 

their relations with the respondent State by initiating legal proceedings against it. 

Those problems could be avoided by the bringing of cases jointly by coalitions of 

States. 
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1. Introduction 

 

1.1 Focus of the report 

The present report addresses the role played by the European Court of Human 

Rights (“the European Court” or “the Court”) in enhancing the capability of domestic legal 

systems of the State Parties to the European Convention on Human Rights1 (“ECHR” of 

“the Convention”) to effectively investigate and prosecute serious abuses committed by 

State agents. In light of the overall aim of the DOMAC project, the report analyzes – 

through the medium of four case studies – the way in which the interaction between the 

European Court (and other relevant organs of the Council of Europe, in particular the 

Committee of Ministers) and the relevant authorities of States Parties to the ECHR has 

fostered the development of domestic institutional structures, legislation and procedures 

aimed at ensuring effective accountability for serious human rights violations. In addition, 

it examines the extent to which these developments have been effective in practice in 

ensuring that prosecutions are brought, and meaningful sanctions imposed on those 

responsible. 

More specifically, the first objective of the present report is to examine whether, to 

what extent and how the States Parties to the ECHR have complied, or are currently 

complying, with judgments of the Court relating to situations of gross human rights 

violations. Second, the report seeks to assess whether, quite apart from the question of 

direct compliance with specific judgments in individual cases, the Court’s judgment have 

had a broader impact on the capability of the domestic legal systems in question to 

investigate serious violations of fundamental rights and prosecute those resposible. 

Given the focus of the DOMAC project on serious violations of human rights, the 

decisions of the Court which have been taken into consideration for the purposes of the 

present study are those concerning violations of the right to life, protected under Article 2 

ECHR, or the prohibition of torture and other ill-treatment enshrined in Article 3. The 

report focuses in particular on violations committed in the context of armed conflicts, 

military occupation or situations of prolonged and intense internal unrest. 

 

                                                 

 
1
 European Convention for the Protection of Human Rights and Fundamental Freedoms (Strasbourg, 4 November 

1950), CETS No. 5 (hereinafter “the European Convention” or “ECHR”).  
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1.2 The notions of “compliance” and “impact” 

In the present report, the concept of “compliance” is used to indicate the conformity 

of the measures taken by the respondent State in response to a judgment of the Court 

with the legal rules set out in the judgment in question.2  

In order to assess the degree of compliance in each case, the present study takes 

into account the broad range of measures adopted by States in order to give effect to the 

Court’s judgments and to remedy the violations therein identified. In particular, adopting 

the classification utilized by the Committee of Ministers, both “individual” and “general” 

measures will be considered. 3  “Individual measures” may include, most obviously, 

payment of sums awarded by the Court to applicants by way of just satisfaction for 

pecuniary or non-pecuniary damage. Although such sums are frequently awarded by the 

Court, and play an important role in cases involving violations of Articles 2 and 3 ECHR, 

the extent to which States pay such awards is not examined by the present report, as 

they are of no relevance to the impact of the judgments upon the ability of the domestic 

legal system to prosecute and punish the perpetrators of violations. On the other hand, 

other individual measures, including in particular, the reopening of investigations, are 

very relevant. As far as “general” measures are concerned, although measures of a 

general nature which are clearly attributable, at least in part, to judgments of the Court 

are taken into consideration where relevant, the analysis focuses in particular on: 

(a) measures which, although adopted prior to consideration by the Committee of 

Ministers, have been taken by a respondent State with the stated aim of giving 

effect to a judgment by the Court, and 

(b) as is more common, measures adopted by a State which have been 

recommended by the Committee of Ministers in its supervisory role as being 

necessary for compliance with the Court’s judgment.  

 

                                                 

 
2
 Although this use of the notion of compliance is relatively common and uncontroversial (see, e.g., K. Raustiala 

and A.M. Slaughter, “International Law, International Relations and Compliance”, in W. Carlsnaes, T. Risse and 
B.A. Simmons (eds.), Handbook of International Relations (Sage, 2002), 538, at 539, defining compliance as “a 
state of conformity or identity between an actor´s behavior and a specified rule”), the concept of “compliance” with 
international legal rules and judgments is far from being a clear-cut notion. For detailed discussion, see B. 
Kingsbury, “The Concept of Compliance as a Function of Competing Conceptions of International Law”, Michigan 
Journal of International Law, vol. 19 (1997-98), 345; H.H. Koh, “Why Do Nations Obey International Law?”, Yale 
Law Journal, vol. 106 (1997), 2599; M. Janis, “The Efficacy of Strasbourg Law”, Connecticut Journal of 
International Law, vol. 15 (2000), 39. 
3
 The measures which States are required to adopt in compliance with their obligations under Article 46(2) to give 

execution to the Court’s judgments are generally analysed by the Committee of Ministers in terms of “individual” 
and “general” measures. The purpose of individual measures is to ensure that the violation has ceased and that 
the injured party is put, as far as possible, in the same situation as prior to the violation of the Convention 
(restitutio in integrum). By contrast, the aim of general measures is to prevent new and further violations similar to 
those found in the judgment in question, or the putting an end to continuing violations where they result from 
wider problems. For a brief overview of the Committee’s practice in this regard, see Annex, Section 1.2.5. 
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It is to be noted at the outset that, notwithstanding the supervision by the 

Committee of Ministers and the obligation to submit information on measures taken, 

which is then often made public, with respect to some States it is extremely difficult to 

obtain a clear picture of the legislation adopted to give effect to a judgment, or its 

application by the relevant domestic authorities in practice. In particular, these difficulties 

may arise not only to linguistic problems and lack of accessibility, but also simply due to 

the lack of clarity of the information submitted to the Committee by the State authorities. 

As noted by the authors of one of the most comprehensive studies of compliance 

with decisions of the Strasbourg institutions to date, specifically examining compliance by 

the United Kingdom in the period 1975-1987, certain difficulties are posed in assessing 

compliance with judgments of the Court and decisions of the Committee of Ministers, as 

“[t]he relevant law is not always very accessible […], nor it is easy to ascertain how the 

law applies in practice […].”4 Those observations are equally applicable, if not to an even 

greater extent, as regards countries such as Turkey and the Russian Federation in which 

there is often little transparency at the domestic level, problems exist as regards access 

by NGOs, and there is a notable tendency on the part of the authorities to manipulate or 

provide incomplete, misleading or incomprehensible statistics and data to international 

bodies.5  

The notion of “impact” refers to the extent to which the judgments of the Court, as a 

result of the measures taken by the State in order to give effect to them, have resulted in 

an improvement of the capability of the domestic legal system to effectively investigate 

and prosecute serious violations committed by State agents.6 The principal way in which 

the impact of the Court’s judgments may be assessed is by looking at the variations in 

investigation, prosecution and conviction rates in relation to allegations of abuses 

committed by state officials. Such an assessment must take into account variations in the 

actual number of incidents and of complaints. Once again, the task is not easy, as the 

official figures and statistics for some States tend not to be public, or, where they are 

released, lack clarity as to the underlying data, or are insufficiently detailed. Further 

problems arise due to the unavailability of statistics over a continuing period of time, a 

dearth of any official statistics relating to periods prior to the relevant Court’s judgment 

                                                 

 
4
 See R.R. Churchill and J.R. Young, “Compliance with Judgments of the European Court of Human Rights and 

Decisions of the Committee of Ministers: The Experience of the United Kingdom, 1975-1987”, British Yearbook of 
International Law, vol. 62 (1991), 283, at 346. 
5
 With regard to the Russian Federation, for instance, the International Helsinki Federation has noted that “[…] the 

authorities of the Russian Federation (and of the Chechen Republic) […] are […] restrained in giving details of 
how the law enforcement system deals with those crimes against civilians, where the alleged perpetrators are 
either members of the federal forces or of the pro-Moscow Chechen authorities” (International Helsinki Federation 
for Human Rights (IHF), “Impunity: A Leading Force behind Continued Massive Violations in Chechnya” (19 May 
2005), available at http://www.mhg.ru/english/1E11107).  
6
 As to the supervisory role of the Committee of Ministers, see Annex, Section 1.2.3 and on the distinction 

between individual and general measures, see Annex, Section 1.2.5. 
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with which to make a comparison, or the use of parameters and criteria which change 

from year to year, making any comparison over time difficult. 

In the absence of reliable, accurate and/or conclusive data, an alternative manner 

in which to assess the impact of the Court’s jurisprudence is by adopting an “anedoctal” 

approach. By analysing the effect of measures adopted further to a judgement of the 

Court in a few test cases, it is possible to verify, at least to a certain extent, whether the 

measures in question have led to more effective investigations and prosecutions. In that 

regard, however, quite apart from the factual specificities of each individual case, a major 

factor to be taken into consideration is the extent of the willingness of the relevant 

domestic authorities (police, prosecutors, judges, etc) to actually apply the measures 

adopted. Of course, a certain amount of care is required so as to ensure that isolated 

instances of imperfect application of legislation are not erroneously treated as 

demonstrating general ineffectiveness of the measures. Nevertheless, the greater the 

number of instances reported of cases in which implementation has been problematic, 

the stronger the grounds for a conclusion that particular measures have not been 

effective in practice. 

 

1.3 Selection of the case studies 

The following four situations have been chosen as case studies: 

 the events in Chechnya during the “Second Chechen War” 1999-2001 , in 

particular the acts of servicemen of the Russian Federation in that context;  

 the actions of members of the Turkish security forces in the context of the conflict 

with the PKK;  

 the actions of the Turkish security forces (and forces loyal to the TRNC) in 

northern Cyprus;  

 the actions of the United Kingdom security forces in the context of the “Troubles” 

in Northern Ireland.  

 

The case studies were selected on the basis of some common characteristics which 

render them particularly suitable for the purpose of assessing the impact of the Court’s 

judgment on the capability of domestic systems to punish serious violations of human 

rights. 

 First, each of the situations in question is characterized by a certain degree of 

“permanence” and duration; 

 Second, they are situations which have increased potential for the commission 

of serious violations, in that they are characterized by a (real or perceived) 
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emergency and threats to national security.7 Indeed, the four situations have been 

characterized by repeated occurrence of abuses of varying degrees of gravity, 

including disappearances, excessive use of force by State agents, extra-judicial 

killings, indiscriminate bombings of civilians, torture and other forms of ill-

treatment. Those abuses amount to serious violations of the most fundamental 

rights protected under the European Convention, i.e. the right to life (Article 2 

ECHR) and the right not to be subjected to torture or other forms of ill-treatment 

(Article 3 ECHR). Further, in most cases, those substantive violations were 

accompanied by violations of the procedural obligations of investigation and 

prosecution deriving from Articles 2 and 3 ECHR, as well as the obligation to 

provide an effective remedy for violations under Article 13. 

 Third, in all four situations there has been a degree of involvement of the 

State’s security forces in the violations at issue, either because members of the 

security forces were directly responsible for the violations, or because they are 

alleged to have connived in the actions of private actors.  

 Fourth, with the partial exception of Northern Ireland, the abuses committed by 

the security forces have to a great extent been accompanied by a large measure 

of impunity for the perpetrators.  

 Fifth, the case studies have been selected so as to cover a variety of legal 

systems having different characteristics, different traditions of judicial protection 

of fundamental rights and different levels of “maturity” as regards the acceptance 

and internalisation of international human rights standards. For instance, the 

study of the reaction of the United Kingdom to judgments relating to the anti-

terrorism measures adopted in Northern Ireland is of particular use as it is 

illustrative of the attitude of what is generally regarded as a “mature” democracy 

to the obligations imposed by the Convention, as interpreted by the Court and 

Committee of Ministers.  

 Sixth, the four situations have been the object of long and developed series of 

judgments from the Court and of long-running involvement of the Committee of 

Ministers in its monitoring role. 8 Accordingly, due to such sustained and 

prolonged involvement of the Convention bodies those situations provide a 

fertile ground for assessing the impact of the Court’s judgments on the domestic 

                                                 

 
7
 Two of the case studies relate to abuses committed during internal armed conflicts (Turkey/PKK and Chechnya), 

one concerns military occupation (northern Cyprus), and the fourth relates to abuses committed during a 
prolonged period of civil unrest punctuated by terrorist action (Northern Ireland). 
8
 Directly or through the Department for the Execution of Judgments of the European Court of Human Rights. The 

Department for the Execution of Judgments, part of the Directorate of Human Rights and Legal Affairs (DGHL), is 
a specialised section of the Secretariat of the Council of Europe, providing support to the Committee of Ministers 
in its supervision of execution of judgments of the Court. See further, Annex, Section 1.2.4.  
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legal systems of the respondent States.9 In particular, helpful insight is gained 

from the fact that the execution of at least some of the judgments has been under 

active consideration by the Committee of Ministers for extended periods of time 

and has been characterized by frequent exchanges of views between the State 

involved and the Committee of Ministers. 

 Finally, the fact that the situations at issue have given rise to a number of 

“repetitive” cases, i.e. cases concerning issues similar to those addressed by 

the Court in previous cases against the same respondent State, makes it possible 

to evaluate the extent to which the approach of the Court has evolved as the 

result of the persistent lack of compliance by the respondent State.  

 

1.4 Structure of the report 

The Report pulls together the conclusions drawn from the four individual case 

studies, which are reproduced in full in the Annex. Following the present introductory 

section, Section 2 examines the categories of procedural violations of Articles 2 and 3 

ECHR concerning investigations and prosecutions which have been identified by the 

Court and provides examples of the measures which have been taken in order to 

address those violations. Section 3 provides a general assessment of the levels of 

compliance and impact in the context of each of the situations covered in the case 

studies. Section 4 assesses the reasons for the limited compliance by some States with 

certain aspects of the Court’s judgments. Finally, in light of the conclusions as to the 

reasons underlying non-compliance, Section 5 canvasses possible solutions and makes 

recommendations as to measures which may be adopted in order to increase 

compliance and improve impact in the future.  

The Annex to the Report contains an introductory part, which outlines the 

Convention mechanisms for monitoring compliance with the judgments of the Court and 

provides a concise overview of the relevant ECHR standards on investigation and 

                                                 

 
9
 The extent of the involvement of the Convention bodies in the situations in question is clear if one considers 

that, to date, over one-hundred judgments have been rendered by the Court in relation to violations in Chechnya 
and many more cases are still pending (see Annex, Section 2.3). Similarly, complaints of violations in the context 
of the Turkey/PKK conflict have given rise to over 175 judgments, as well as 69 friendly settlements or strike-out 
judgments involving recognition of responsibility by Turkey in relation to the actions of its security forces (see 
Annex, n. 659 and accompanying text). The military intervention and occupation of the north of Cyprus by Turkey 
in 1974 has resulted in four important inter-State cases following applications brought by the Republic of Cyprus 
against Turkey, as well as a number of individual applications relating to the deaths and disappearances which 
have taken palace at the time of the Turkish invasion and the initial years of the occupation (see Annex, n. 862 
and accompanying text). Although the situation in Northern Ireland has given rise to comparatively fewer cases, 
the conduct of UK security forces in that context has been at issue in the first inter-State case decided by the 
Court in 1978 (Ireland v. United Kingdom (App. no. 5310/71), Series A, No. 25 (1978)). Since then, the Court has 

had the opportunity to consider a large number of cases arising out of the Troubles. Although many of these have 
related to the exercise of powers of detention, raising issues under Article 5 ECHR, a significant number have 
involved allegations of violations of Article 2 (see Annex, Section 5.3). 
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prosecution of violations of the right to life or the prohibition of torture. The second part of 

the Annex collects the four case studies, each of which assesses in detail the relevant 

decisions of the Court, the measures adopted by the respondent States, and the 

approach taken by the Committee of Ministers in supervising execution of the judgments, 

before providing an assessment of the practical impact of those measures on the 

capability of the relevant legal system to prosecute state agents responsible of serious 

human rights abuses.  

 

2. Measures adopted in compliance with the 

judgments of the Court 

The present section examines the measures adopted by the respondent States in 

order to address the problems identified by the Court in judgments concerning serious 

abuses (allegedly) committed by State agents. In particular, it addresses the measures 

taken to remedy the shortcomings in relation to investigations and prosecutions of 

unlawful killings, disappearances and acts of torture/ill-treatment. In order to facilitate a 

comparison between the different case studies, the measures are examined under two 

broad thematic headings, reflecting particular recurring problems which emerge in the 

vast majority of the judgments analysed in the case studies. In particular, the issues 

which have been identified as cross-cutting thematic issues relate to: 

(a) shortcomings in the normative framework concerning criminalization of 

conduct amounting to a violation of Articles 2 and/or 3 ECHR; and 

(b) shortcomings relating to investigative procedures. 

 

 

2.1 Effective repression of conduct in violation of Articles 
2 and 3 

The case-law of the Court makes clear that States are required, where appropriate, 

to prosecute those identified as responsible for violations of Articles 2 and/or 3 ECHR. In 

addition, where a conviction is obtained, the sanctions imposed must be sufficiently 

severe.10 As far as the effective repression of violations committed by members of the 

security forces is concerned, the shortcomings identified by the Court in the judgments 

analyzed in the case studies can be gouped in the following broad categories:  

                                                 

 
10

 For a brief overview of the jurisprudence of the Court in this regard, see Annex, Section 1.3.3(b). 



DOMAC/7: Impact of the ECHR   13 

 

 

 issues relating to the effective criminalization of conduct raising issues 

under Articles 2 and 3 ECHR (including the imposition of meaningful 

sanctions); 

 issues relating to the availability of criminal law remedies, including the 

possibility of challenging a decision not to prosecute; and 

 problems arising from the potential applicability of statutes of limitation. 

 

2.1.1 Adoption of legislation foreseeing adequate criminal 

sanctions  

The obligation to protect the right to life under Article 2 ECHR and the prohibition of 

torture and inhuman and degrading treatment under Article 3 impose on the State the 

obligation to enact legislation aimed at the criminalization and effective punishment of 

conduct in violation of the rights in question.11 In most of the cases analyzed by the 

Court, the penal system of the respondent State contained provisions criminalizing 

conduct in violation of Articles 2 and 3 ECHR at the time in which the violations in 

question took place. However, the Court has also on occasion identified deficiencies in 

the substantive criminal law rules which have had as a result reduced accountability for 

serious abuses committed by State officials. 

With respect to Russia, although torture has for a long time been prohibited, 

including under the Constitution, it was not until 2003 that a definition of “torture” was 

introduced in Article 117 of the Criminal Code.12 However, although some criticism of the 

definition of the offence of torture under domestic law has been made by human rights 

groups, and some concerns have been raised in that regard by the Committee Against 

Torture,13 the European Court has never found a violation of Article 3 of the Convention 

on the basis of any deficiency in the definition of torture contained in the relevant law, 

whether in relation to cases arising in Chechnya, or elsewhere. Rather, cases have 

typically involved not the quality of the law as such, but the lack of any investigation, or 

deficiencies in and a lack of effectiveness of those investigative activities which did take 

place. 

As far as Turkey is concerned, the concerns expressed by the Court in relation to 

the obligation of criminalization have concerned not so much the total absence of legal 

                                                 

 
11

 On the obligation to criminalize, see Annex, Section 1.3.1. 
12

 Criminal Code of the Russian Federation, Law No. 63-FZ of 13 June 1996 (hereinafter “RF Criminal Code”); 
unofficial English translation available at 
<http://www.legislationline.org/download/action/download/id/1697/file/0cc1acff8241216090943e97d5b4.htm/previ
ew>. The amendment to Art. 117 of the Code was introduced by the “Federal Law on the Introduction of Changes 
and Amendments to the Criminal Code of the Russian Federation” of 8 December 2003. 
13

 For more detailed discussion of these criticisms, see Annex, Section 2.5.1(a).  

http://www.legislationline.org/download/action/download/id/1697/file/0cc1acff8241216090943e97d5b4.htm/preview
http://www.legislationline.org/download/action/download/id/1697/file/0cc1acff8241216090943e97d5b4.htm/preview
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norms criminalizing conduct in violation of Articles 2 and/or 3 ECHR, but rather the fact 

that the relevant legislation permitted the imposition of extremely lenient sanctions on 

members of the armed forces who were found responsible for acts of torture or ill 

treatment.14 Those concerns were repeatedly echoed by the Committee of Ministers in 

the context of supervision of execution of the judgments concerning actions of the 

Turkish security forces.15 

In order to address, inter alia, the shortcomings identified by the Court in cases 

arising out of the conflict with the PKK, the Turkish Government has implemented a 

broad programme of legal reforms. Such programme has intensified after the coming to 

power of the Justice and Development Party (Adalet ve Kalkınma Parti or “AKP”) in late 

2002.16 With regard to the normative framework concerning criminalization of abuses 

committed by the security forces and other state officials, starting in 2002, a number of 

amendments to the relevant domestic rules were introduced in the context of the 

adoption of so-called “EU Harmonization Packages”. Although the primary reason for the 

adoption of the harmonization legislation is the process of negotiation relating to possible 

future accession of Turkey to the EU, it bears noting that the EU has conditioned 

membership, inter alia, upon compliance by the potential candidate State with its 

obligations under the Statute of the Council of Europe. In the case of Turkey, this most 

obviously includes compliance with judgments of the Court against it. 17  The 

harmonization legislation thus brought about important legal changes which were directly 

and expressly aimed at addressing the shortcomings in the Turkish legal system 

identified by the European Court, including in the context of repression of abuses 

committed by members of the police and security forces.18 Quite apart from the various 

minor amendments progressively introduced by the various Harmonization Packages, 

the most important and relevant legislative changes for present purposes are 

undoubtedly those introduced by the new Criminal Code, which entered into force on 1 

June 2005, 19  and the changes to the procedures governing investigations and 

prosecutions introduced by a new Code of Criminal Procedure, which entered into force 

on the same date.20  

                                                 

 
14

 See Annex, Section 3.5.1(a). 
15

 See, e.g., Interim Resolution CM/ResDH(2002)98 (above n. 685), quoted in Annex, text accompanying n. 700. 
16

 See, in general, Annex, Section 3.5.  
17

 See Annex, Section 3.5.1. 
18

 See Annex, Section 3.5.  
19

 Criminal Code, Law no. 5237 of 26 September 2004, Official Gazette No. 25611 (12 October 2004), entered 
into force on 1 June 2005 (hereinafter “2005 Turkish Criminal Code”); unofficial English translation available at 
<http://legislationline.org/documents/action/popup/id/6872/preview>. 
20

 Criminal Procedure Code, Law no. 5271 of 4 December 2004, entered into force 1 June 2005 (hereinafter 
“2005 Turkish Criminal Procedure Code”); unofficial English translation of selected articles available at 
<http://legislationline.org/documents/action/popup/id/8976>. 

http://legislationline.org/documents/action/popup/id/6872/preview
http://legislationline.org/documents/action/popup/id/8976
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The legislative changes concerning the criminalization of specific acts have been 

comparatively minor: both the protection of the right to life and physical integrity, and the 

prohibition of torture and ill-treatment were already enshrined in the Turkish Constitution 

at the time of the events relevant for the various judgments.21 Further, the infliction of 

torture or ill-treatment by public officials was already clearly punishable under criminal 

law at the relevant time.22 Still, with a view to addressing the concerns expressed by the 

Court and the Committee of Ministers, those provisions have been expanded and 

reinforced in the 2005 Criminal Code, which, inter alia, sets out a clear definition of 

“torture” and also provides for the offence of “aggravated torture”.23 More importantly, 

measures have been progressively adopted by Turkey in order to address the criticisms 

of the Court and recommendations of the Committee of Ministers in relation to the 

excessive leniency of the sentences imposed on public officials responsible for torture or 

ill-treatment. In particular, the maximum sentences which could be imposed on officials 

found guilty of torture or ill-treatment were increased in 1999.24 In 2003, the relevant 

provisions were subsequently further amended in order to ensure that the penalties in 

question could no longer be converted into fines or be suspended; this latter limitation on 

the possibility of conversion of sentences has been maintained in the 2005 Criminal 

Code.25 Further, the 2005 Criminal Code introduced harsher penalties for human rights 

abuses, including torture and ill-treatment. In particular, whilst until 2005 the domestic 

legislation made no provision for any minimum penalty for torture and a minimum 

sentence of only three months for ill-treatment, the 2005 Criminal Code introduced a 

minimum sentence of three years for the crime of torture and, in the case of the new 

offence of “aggravated torture”, provided for a scale of sentences commensurate to the 

level of damage inflicted on the body and the existence of any lasting health conditions 

caused as a result of the torture. 26  Under the new norms, a sentence up to life 

imprisonment may be imposed where death is caused by torture. 27  In 2005, the 

Committee of Ministers welcomed “the enhanced accountability of the security forces in 

                                                 

 
21

 See Art. 17, 1982 Turkish Constitution, available at 
<http://www.anayasa.gov.tr/images/loaded/pdf_dosyalari/THE_CONSTITUTION_OF_THE_REPUBLIC_OF_TUR
KEY.pdf>. 
22

 Provisions criminalizing torture and ill-treatment were contained in the old Criminal Code adopted in 1926.  
23

 Under Art. 94 of the 2005 Turkish Criminal Code (above n. 19), torture is defined as actions by a public official 
which “cause [...] severe bodily or mental pain, or loss of conscious [sic] or ability to act, or dishonour […] to a 
person”. For commentary, see Human Rights Watch, “Closing Ranks against Accountability: Barriers to Tackling 
Police Violence in Turkey” (2008), available at <http://www.hrw.org/en/reports/2008/12/05/closing-ranks-against-
accountability-0>, p. 16. On “aggravated torture”, see Art. 95 of the 2005 Turkish Criminal Code (above n. 19). 
24

 See Law of 26 August 1999, which modified Arts 243(1) and 245 of the old Criminal Code (now Arts 94 and 95, 
2005 Turkish Criminal Code (above n. 19) respectively) to increase the maximum sentences from 5 to 8 years’ 
imprisonment for torture and from 3 to 5 years’ imprisonment for ill-treatment (see Interim Resolution 
CM/ResDH(2002)98 (above n. 86), Appendix I, § 18). 
25

 See Annex, Section 3.5.1(a), text accompanying n. 714 et seq. 
26

 Art. 94, 2005 Turkish Criminal Code (above n. 19). 
27

 Art. 95, 2005 Turkish Criminal Code (above n. 19). For comment, see Human Rights Watch, “Closing Ranks” 
(above n. 23), p. 16. 

http://www.anayasa.gov.tr/images/loaded/pdf_dosyalari/THE_CONSTITUTION_OF_THE_REPUBLIC_OF_TURKEY.pdf
http://www.anayasa.gov.tr/images/loaded/pdf_dosyalari/THE_CONSTITUTION_OF_THE_REPUBLIC_OF_TURKEY.pdf
http://www.hrw.org/en/reports/2008/12/05/closing-ranks-against-accountability-0
http://www.hrw.org/en/reports/2008/12/05/closing-ranks-against-accountability-0
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the new Criminal Code as a result of the introduction of minimum prison sentences for 

crimes of ill-treatment and torture, which may no longer be converted into fines or 

suspended”.28  

In relation to the United Kingdom, no problems have been revealed in cases before 

the Court in relation to the question of criminalisation of conduct contrary to Articles 2 

and 3 per se; at the relevant time, the conduct in question was prohibited as a matter of 

the criminal law of the United Kingdom and entailed appropriate penalties.29 Rather, as 

discussed in more detail below, issues have arisen in particular as to the quality of the 

investigations into deaths as a result of actions of the security forces or the ability to 

challenge the decision not to prosecute in individual cases, including in relation to newly-

emerging allegations of collusion of the security forces in killings by paramilitary groups.30 

 

2.1.2 Possibility of challenging a decision not to prosecute 

The Court has reiterated on a number of occasions that the possibility of appealing 

to a court against a refusal by the investigating authorities to open criminal proceedings 

may, in principle, offer a substantial safeguard against the arbitrary exercise of power by 

the investigating authority.31 Similarly, in the practice of the Committee of Ministers, the 

possibility of judicial review or an appeal against a decision by the prosecuting authorities 

not to prosecute is also regarded as an important safeguard to ensure adequate 

information and public scrutiny.32  

In Turkey, pursuant to Article 173 of the 2005 Code of Criminal Procedure (and 

previously under Article 165 of the old Code), decisions of public prosecutors not to 

prosecute can in theory be challenged by interested persons before the competent 

assize court. There are at least two examples of applications which have come before 

the Court in which the applicants successfully appealed against the public prosecutors' 

                                                 

 
28

 See Interim Resolution CM/ResDH(2005)43, “Actions of the security forces in Turkey: Progress achieved and 
outstanding problems. General measures to ensure compliance with the judgments of the European Court of 
Human Rights in the cases against Turkey concerning actions of members of the security forces (listed in 
Appendix III) (Follow-up to Interim Resolutions DH(99)434 and DH(2002)98)”, adopted by the Committee of 
Ministers on 7 June 2005 at the 928th meeting of the Ministers’ Deputies. 
29

 For instance, the conduct involved in the Five Techniques at issue in Ireland v. United Kingdom was illegal 
under the law of the United Kingdom at the relevant time; it appears that at least some members of the security 
forces were prosecuted; see Annex, Section 5.6. 
30

 See below, Section 2.2.3. For a more detailed discussion, see Annex, Section 5.5, text accompanying n. 1136 
et seq. 
31

 Chitayev and Chitayev v. Russia (above n. 160), § 139. 
32

 Interim Resolution CM/ResDH(2007)73, Action of the Security Forces in Northern Ireland (case of McKerr 
against the United Kingdom and five similar cases). Measures taken or envisaged to ensure compliance with the 
judgments of the European Court of Human Rights in the cases against the United Kingdom listed in Appendix III. 
Adopted by the Committee of Ministers on 6 June 2007 at the 997th meeting of the Ministers’ Deputies. 
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decision not to prosecute.33 In this regard, it bears noting that, where no recourse is 

made to such remedies, if available, there is a risk that the Court may find that the 

applicant has failed to exhaust domestic remedies under Article 35(1) of the 

Convention.34 

In Chechnya, at the material time of the events of the “Second Chechen War” in 

1999-2001, the relevant legislation was represented by the 1960 Code of Criminal 

Procedure. Under Article 113 of the 1960 Code of Criminal Procedure, if the investigating 

body refused to open a criminal investigation, a reasoned decision had to be given. The 

complainant was to be notified of the decision and was entitled to appeal against it to a 

superior prosecutor or to a court. In some of the Chechen cases, the Court recognized 

that, at least as far as the possiblility of challenging the decision not to prosecute before 

a court was concened, the remedy contained in Article 113 was to be regarded as an 

effective remedy, which an applicant had to exhaust prior to lodging an application with 

the Court.35 However, in several other cases, the Court expressed strong doubts as to 

whether, in light of the conduct of the prosecution authorities, that remedy would have 

been effective in the circumstances of the case at hand, and concluded that the 

applicants had had no realistic opportunity of effectively challenging the decision to 

dispense with the criminal proceedings.36  

However, the situation in many of the Chechen cases is complicated by the fact 

that, given the entry into force of the new Code of Criminal Procedure in 2002, the 

domestic legislation relating to the possibility of challenging decisions not to institute 

criminal proceedings changed shortly after the end of the Chechen conflict, at a time 

when investigations in many of the cases were still pending. Article 125 of the 2002 Code 

of Criminal Procedure provides for judicial procedures for considering complaints 

regarding, inter alia, the refusal to institute a criminal case, the decision to terminate a 

criminal case or lack of action by the authorities.37 In a number of the Chechen cases, the 

Court has held that, although the procedure envisaged by Article 125 of the Code of 

Criminal Procedure might theoretically be regarded as constituting an effective remedy 

against a decision not to prosecute, the prior inaction of the investigative authorities or 

the deficient nature of the investigation meant that the procedure in question did not, in 

                                                 

 
33

 See Keçeci v. Turkey (dec) (App. no. 38588/97), ECtHR 17 October 2000; and Fidan v. Turkey (dec) (App. no. 
24209/94), ECtHR 29 February 2000, both unreported. 
34

 See, e.g., Epözdemir v. Turkey (dec) (App. no. 57039/00), ECtHR 31 January 2002.  
35

 See, e.g., Medov v. Russia (App. no. 1573/02), ECtHR 8 November 2007, § 105. For discussion, see Annex, 
Section 2.5.2(f).  
36

 See, e.g., Chitayev and Chitayev v. Russia (above n. 160), § 140. The authorities had notified the applicants of 
the decision not to prosecute without providing them with a copy of the decision in question. The Court found that 
it was highly unlikely that, in the absence of a copy of the decision, the applicants would have been able to detect 
possible defects in the investigation and bring them to the attention of a domestic court, or to present, in a 
comprehensive appeal, any other arguments they might have considered relevant. For discussion, see Annex, 
Section 2.5.2(f). 
37

 See Annex, Section 2.5.2(f). 



DOMAC/7: Impact of the ECHR   18 

 

 

practice, constitute an effective remedy available in the circumstances of the case.38 In 

this regard, the Committee of Ministers has expressed the view that the effectiveness of 

that remedy remains to be assessed in practice and has called upon Russia to provide 

further information.39  

In relation to the situation in Northern Ireland, the prosecuting authorities were at 

the relevant time under no obligation to give reasons for a decision not to prosecute, and 

such a decision could not, at least in Northern Ireland, be made the subject of an 

application for judicial review. 40  That situation was criticized by the Court in several 

decisions, with the Court finding that those defects violated the procedural obligations 

arising under Article 2. In order to comply with those judgments, changes were made to 

the Code for Public Prosecutors applicable in Northern Ireland, requiring reasons to be 

provided in certain circumstances. As a consequence, and following the entry into force 

of the Human Rights Act 1998, decisions of the Public Prosecutor in Northern Ireland not 

to prosecute are now subject to judicial review. Furthermore, the decisions of the Court 

have also had a somewhat wider impact on the law elsewhere in the United Kingdom 

more generally. Although there had been parallel developments of the law in that 

direction by the domestic courts following the entry into force of the Human Rights Act 

1998, 41  the decisions of the Court have contributed to the introduction of similar 

obligations to give reasons in the relevant Code of Practice for prosecutors in England 

and Wales.42  

 

2.1.3 Statutes of limitation  

As the Court has made clear, criminalization of unlawful killings and acts of torture 

and ill-treatment is not sufficient on its own. Quite apart from the need to effectively 

investigate and, if appropriate, punish those responsible for serious violations, 

investigations and prosecutions must be conducted with sufficient expedition, since, 

otherwise, the application of statutes of limitation may have the de facto effect of 

preventing prosecution of individuals responsible for mass atrocities.  

                                                 

 
38

 See e.g. Kukayev v. Russia (App. no. 29361/02), ECtHR 15 November 2007, § 73 and Annex, Section 2.5.2(f). 
39

 “Decisions adopted at the 1059
th

 (DH) meeting, 2-4 and 5 (morning) June 2009”, CoE doc. 
CM/Del/Dec(2009)1059, 8 June 2009, Decision §§ 6 and 7. 
40

 Although since at least 2001 judicial review was available under the law of England and Wales: see R v. DPP 
(ex parte Manning), [2001] QB 330, and see R (on the application of Corner House Research and another) v. 
Serious Fraud Office [2008] UKHL 60, [2008] 3 WLR 568, at [30]. 
41

 See, in particular, R v. DPP (ex parte Manning) (above n. 40), a decision under the Human Rights Act 1998 
delivered shortly before the decisions of the European Court in the McKerr group of cases. 
42

 See e.g. Code of Practice for Crown Prosecutors, available at 
<http://www.cps.gov.uk/publications/docs/code2004english.pdf>, § 2.6 

http://www.cps.gov.uk/publications/docs/code2004english.pdf
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Given the frequent deficiencies in the investigation and prosecution of conduct 

amounting to a violation of Articles 2 and/or 3 of the Convention, an effective 

investigation leading to the identification of perpetrators may only take place many years 

after the acts in question. As a result, issues relating to prescription and the application 

of statutes of limitation often arise. Further, in light of the duty to impose adequate 

punishment on those responsible for conduct in violation of Articles 2 and 3, further 

issues may arise if the domestic authorities have purported to grant an amnesty or 

pardons for those involved. 

As far as the applicability of limitation periods is concerned, in its observations 

submitted to the Committee of Ministers, the Russian Government noted that, under the 

relevant domestic criminal legislation, a fifteen-year limitation period applies to 

“especially grave crimes”.43 However, not all of the crimes committed by the Russian 

security forces in Chechnya would appear to fall within that category as defined in the 

relevant domestic legislation and thus are not subject to the longer limitation period 

indicated by the Government.44  

Under Article 15 of the Criminal Code of the Russian Federation, “especially grave 

crimes” are defined as those offences which are sanctioned with a deprivation of liberty 

for a term exceeding 10 years, or a more severe punishment. However, under the 

domestic legislation, some of the offences typically committed by Russian servicemen in 

Chechnya, including torture, are punishable with deprivation of liberty for a period of less 

than ten years.45 In particular, whilst “killings” under Article 105 of the Criminal Code fall 

within the category of “especially grave crimes”, other relevant offences, such as, for 

instance, “compulsion to give evidence” and “excess of official powers” are punished with 

lesser penalties46 and therefore are considered only as “grave crimes” under Article 15 of 

the Criminal Code with the result that they are subject to a ten-year limitation period.47 

The crime of “illegal detention”, sanctioned by detention for a period of up to three 

                                                 

 
43

 The statement is reported in “Memorandum to the Committee of Ministers, Observations of the European 
Human Rights Advocacy Centre (EHRAC) and Memorial in response to the Government’s Observations on 
execution of judgments in cases concerning the security forces in the Chechen Republic”, 8 September 2008, 
available at <http://www.londonmet.ac.uk/londonmet/library/l10114_3.pdf> [last accessed 15  May 2010], § 14. 
For discussion of the issue of applicability of statutes of limitation to the crimes committed by Russian servicemen 
in Chechnya, see Annex, Section 2.5.1(b).  
44

 The relevant domestic provision in this regard is constituted by Art. 78 (Release from Criminal Responsibility in 
Connection with the Expiration of Statutes Limitation on Actions), RF Criminal Code (above n. 12), which provides 
that “a person is relieved from criminal responsibility if the following periods have elapsed from the day of 
commission of the crime: (a) 2 years after the commission of a crime of minor gravity; (b) 6 years after the 
commission of a crime of average gravity; (c) 10 years after the commission of a grave crime; (d) 15 years after 
the commission of an especially grave crime”.  
45

 See, in particular, Art. 117 (Torture), Art. 301 (Illegal Detention, Taking into Custody, or Keeping in Custody), 

Art. 302 (Compulsion to Give Evidence) and Art. 286 (Exceeding Official Powers) of the RF Criminal Code (above 
n. 12). For discussion, see Annex, text accompanying n. 436 et seq. 
46

 See, respectively, Art. 302 and Art. 286 RF Criminal Code (above n. 12).  
47

 See Art. 78(1)(c), RF Criminal Code (above n. 12).  

http://www.londonmet.ac.uk/londonmet/library/l10114_3.pdf
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years,48 falls within the category of “medium gravity crimes” (according to Article 15(3) of 

the Criminal Code of the Russian Federation) and, as such, is subject to a six-year 

limitation period.49 The existence of these limitation periods applicable to the crimes 

committed by the Russian security forces in Chechnya, most of which date back to the 

period between 1999 and 2001, requires urgent action by the prosecuting authorities in 

order to meet their obligations and carry out effective investigations into these cases. 

Similarly, there are examples of Turkish cases regarding torture where the statute 

of limitation has come into play. In these cases, the Court has found that the judicial 

authorities have failed to act with sufficient promptness or reasonable diligence, with the 

result that the perpetrators had enjoyed impunity. In the case of Batı and Others v. 

Turkey, which concerned a series of abuses suffered by fifteen applicants following their 

arrest during a police operation in 1996, the Court found it established that the applicants 

had been subjected to torture and that the investigation into the applicants’ allegations of 

torture had been very lengthy. In particular, the Court noted that the criminal proceedings 

against the police officers involved in the abuses were still pending before the Turkish 

Court of Cassation in 2004, i.e. eight years after the events, when the Court of Cassation 

decided to discontinue the proceedings against the accused because the limitation 

period had expired.50 Likewise, in Türkmen v. Turkey, the charges against the police 

officers were discontinued by a decision of the Court of Cassation in 2000 on the ground 

that the prescription period of 5 years had expired in 1999.51 Further to those judgments, 

some measures have been taken by the Turkish authorities in order to limit the risk that 

serious violations may go unpunished due to the application of limitation periods. In 

particular, the 2005 Criminal Code provides for longer limitation periods for the crimes of 

torture and ill-treatment.52 The Turkish Ministry of Justice has also issued a circular to 

judges and public prosecutors, stating that “public prosecutors should calculate with 

diligence the prescription periods and should do all that is necessary in order to finalise 

the investigations pending without any outcome”. 53  The Committee of Ministers has 

asked Turkey to provide information regarding limitation periods in cases of the death of 

individuals in circumstances which engage the responsibility of the security forces, as 

well as in cases where victims are killed by unknown perpetrators.54 The question of 
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statute of limitations in relation to those types of crimes remains particularly important, 

given that, although the new 2005 Criminal Code provides for longer prescription 

periods, the fact that the events at issue took place in the 1990s may mean that even 

those longer prescription periods may not be sufficiently long to ensure accountability of 

perpetrators.  

In the United Kingdom, there is generally no limitation period for the prosecution of 

offences, although exceptionally, in relation to certain specific offences, proceedings may 

not be brought after a period of time laid down by the relevant legislation.55 Prolonged 

delay in the bringing of a prosecution, for instance due to an improper use of court 

procedures, or inefficiency on the part of the prosecution, may exceptionally constitute an 

abuse of process requiring a stay of proceedings; however, the stay of proceedings on 

this basis is comparatively rare.56 Accordingly, in situations covered by the case study on 

Northern Ireland, in general, no obstacles bar the bringing of proceedings on the basis of 

the effluxion of time. 

 

2.2 Investigations 

The European Court has recognized that Articles 2 and 3 ECHR impose upon State 

Parties to the Convention an obligation to conduct a prompt, independent and effective 

investigation whenever facts come to their attention which suggest a violation of either 

the right to life, or of the prohibition of torture and other ill-treatment.57 

In the situations analyzed in the case studies, the problem identified by the Court 

was not as such the non-existence, within the domestic legal system, of appropriate 

procedures or bodies responsible for the investigation of abuses by the security forces. 

Rather, the problems which have arisen in practice relate to the genuine nature of the 

investigation, the effectiveness of the investigative procedures, or the degree of 

independence of the investigating body. In this regard, the shortcomings identified by the 

Court may be divided into two broad categories:  

(a) inadequacies in the pre-existing institutional framework within which 

investigations are carried out; and,  

(b) flaws in the investigative procedures in place, or in the way in which those 

procedures are implemented in practice. 

 
                                                 

 
55

 Although proceedings in the Magistrates Courts in relation to summary offences may not be brought more than 
six months after the offence was committed: Magistrates’ Courts Act 1980, s 127(1). Summary offences are minor 
offences, so that this exception is not relevant for present purposes. 
56

 R v Grays Justices, ex p Graham [1982] QB 1239; 75 Cr App Rep 229. 
57

 For an overview of the applicable standards developed by the Court, see Annex, Section 1.3.2. 



DOMAC/7: Impact of the ECHR   22 

 

 

As regards institutional problems, one recurring major shortcoming concerns the 

inadequacy of investigative bodies, including issues relating to the lack of institutional 

independence of the investigative authorities (Section 2.2.1). As to the second category, 

concerning problems in the proper implementation of procedures already in place, the 

major shortcomings relate to the lack of promptness of the investigation (Section 2.2.2), 

problems relating to the overall effectiveness of the investigation (Section 2.2.3), the lack 

of adequate public scrutiny and participation of victims and their relatives in the 

investigation (Section 2.2.4) and, finally, problems relating to the extent to which 

investigations which have been characterized as defective by the Court may be 

reopened (Section 2.2.5). 

 

2.2.1 Inadequacy of investigative bodies  

The lack of an appropriate institutional framework for investigative activites is likely 

to result in the investigation being flawed, for instance due to a lack of independence of 

the investigating authorities from those alleged to have committed the acts in question, or 

because of the poor quality of the investigation. For instance, problems of this kind were 

identified by the Court in a number of judgments concerning allegations of serious 

violations committed by Russian servicemen in Chechnya. 58  In particular, the Court 

criticized the initial rejection by military prosecutors of complaints by the applicants 

alleging that their relatives had been unlawfully killed by the military, despite the 

existence of compelling evidence, delays in the opening of investigations, and a “series 

of serious and unexplained failures to act”, including failure to establish crucial facts and 

to identify other victims and witnesses.59 

In response to the various findings of violation by the Court, the Russian Federation 

has adopted a number of measures, which, at least in theory, should guarantee a higher 

degree of independence of the investigating authorities, and therefore more effective 

investigations. In particular, the “institutional” measures adopted by the Russian 

Federation have included the decentralization of investigative activities, the creation of 

relevant bodies or offices at the local level60 and the creation of interagency working 

groups in order to improve the efficiency of investigations.61  
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Whilst some of those changes were adopted prior to the handing down of the first 

judgment of the Court on the Chechen cases,62 the majority of the changes can be seen 

as being directly linked to the criticisms made by the Court. In that regard, although the 

Committee of Ministers has yet to adopt an interim resolution, the Department for the 

Execution of Judgments initially expressed the view that measures adopted by the 

Russian Federation “should doubtlessly contribute to the establishment of effective 

remedies in the Chechen Republic, inasmuch as they provide the necessary 

infrastructure which was deficient at the time of events impugned by the Court”.63  

Other structural measures have been adopted to address issues concerning the 

independence of the investigative authorities identified by the Court. As from September 

2007, the investigation of offences committed by servicemen, which previously fell within 

the jurisdiction of individual prosecutors, now falls within the jurisdiction of an 

Investigating Committee set up within the Prokuratura. The Investigating Committee has 

been set up so as to separate the functions of investigation and oversight of investigation 

and in order to ensure greater independence of the authorities in charge of 

investigations.64 In that regard, the Committee of Ministers has “noted with particular 

interest the recent reform of the Prokuratura separating the authorities responsible for 

investigation from those responsible for supervision of the lawfulness of investigations 

and encouraged the Russian competent authorities further to enhance their control of 

investigations’ compliance with the requirements of the Convention”.65 Instructions and 

orders have also been issued to prosecutors and other authorities in the Chechen 

Republic specifying the matters which are to be dealt with as a matter of priority in 

investigations relating to offences allegedly committed by members of the security 

forces.
66

 

However, the Department for the Execution of Judgments has noted that, 

notwithstanding the measures taken to date, reports of various international monitoring 

bodies show that further efforts are still needed in order, in particular, to provide the 

prosecution services with the staff, resources and facilities needed for the effective 

investigation of cases involving allegations of ill-treatment, illegal detention and 
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disappearances.67 The concerns of the Department for the Execution of Judgments are 

shared by the Committee for the Prevention of Torture (CPT), which, following a visit to 

the Republican Forensic Medical Bureau in Chechnya in 2006, reported that, although 

significant investments had been made in equipment and the physical facilities of the 

forensic bureau in Grozny, and the structure was now without doubt one of the best 

within the North Caucasian region, no progress had been made in establishing certain 

essential functions, such as an autopsy service.68  

Finally, and quite apart from institutional deficiencies and lack of infrastructure, the 

lack of prosecutions is to some extent due to the attitudes of prosecutors, who appear to 

be unwilling to carry out investigations into alleged abuses by the security forces. In that 

regard, local human rights NGOs have noted that reports of the Office of the Public 

Prosecutor demonstrate a completely different approach to investigations of crimes, 

depending on whether the accused are members of the Federal Forces, or rebel 

fighters.69 

Analysis of the United Kingdom’s response to the judgments of the Court in six 

cases relating to Article 2 (concerning killings committed either by police officers or with 

the alleged connivance of members of the security forces) provides another example of 

how a finding of violations of the procedural obligations under Article 2 may lead to 

institutional changes. In the cases in question the Court found no violation of the 

substantive limb of Article 2. However, under the procedural limb of that provision, the 

Court held that there had been various deficiencies in the investigations carried out by 

the authorities.70 In particular, the six cases raised a number of recurring issues relating 

to the lack of independence of the police investigations into the deaths, the lack of 

reasonable expedition of the police investigation, the inadequacy of the inquest 

procedure in securing evidence on which a prosecution could be brought in respect of 

any relevant criminal offence, the limited scope of the inquest, the inability to compel the 

testimony of members of the security forces who had carried out the shootings in some 

of the cases, and the lack of promptness and reasonable expedition of the inquest 

proceedings. 71  As far as institutional changes are concerned, in the context of the 

supervision of enforcement by the Committee of Ministers the United Kingdom has 
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provided information as to a range of general measures adopted in order to address the 

shortcomings identified by the Court in those cases. 72  With regard to the issue of 

independence of police investigations into cases alleging violations by police officers in 

Northern Ireland, the UK has referred to the creation of “calling in” arrangements for 

police investigations, pursuant to which an investigation in Northern Ireland into actions 

of members of the police may be conducted by officers from another force.73 A further 

major institutional change which has been implemented, at least in part as a 

consequence of the Court’s criticism as to the efficiency of internal police investigations 

in Northern Ireland, has been the creation of a Serious Crimes Review Team (SCRT) to 

examine historic unresolved cases.74 The adoption of that measure was not considered 

sufficient by the Committee of Ministers in 2005 to permit it to close its examination of the 

issue.75 However, in its further consideration of the measures adopted by the UK, the 

Committee of Ministers took particular note of the creation in late 2005 of the Historical 

Enquiries Team (HET) within the SCRT, a special independent investigative unit with 

power to reinvestigate historical unresolved cases relating to the security situation in the 

period between 1968 and 1998. The HET has a particular mandate to conduct the 

investigations using a “family-centred” approach, working in close cooperation with the 

families of the victims to resolve issues of particular concern to them. Having further 

monitored developments, including the progress in the work of the HET, the Committee 

of Ministers decided to close its examination of the issue in 2009.76 In addition, various 

steps have been taken by the United Kingdom in order to ensure that inquest 

proceedings are commenced promptly and pursued with reasonable expedition, 

including the appointment of additional Deputy Coroners in Northern Ireland, and the 

initiation of a review of the entire system of Coroner’s Courts.77 In its consideration of 

compliance by the United Kingdom with the relevant judgments of the Court in 2007, the 

Committee of Ministers stated that it continued to have some concerns as to the length of 

inquest proceedings as well as in relation to their prompt conclusion (notwithstanding 

modifications in staffing levels and a reform of the Coroner’s Service in Northern Ireland) 

and therefore asked to be kept informed in that regard. 78  Having received further 
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information, it eventually closed its consideration of this aspect of the judgments in 

2008.79 

In a number of cases regarding actions of the Turkish security forces is South East 

Turkey, the Court has found that the investigation into allegations of abuses committed 

by servicemen did not comply with the requirement of independence. In particular, 

deficiencies have been found as a result of the fact that the investigation was delegated 

to officers belonging to the same unit as those accused, or to units under the same 

hierarchical command as the unit to which those suspected of having committed the acts 

belonged.80 The main measure adopted by Turkey in this regard has been the issuing of 

a number of circulars by the Ministry of Justice, which specify that the investigations into 

allegations of abuses committed by law-enforcement officers should be carried out by 

public prosecutors and not by members of the security forces.81  

 

2.2.2 Duty to investigate and promptness of the investigation 

The jurisprudence of the Court under Articles 2 and 3 ECHR indicates clearly that, 

whenever the national authorities are informed or become aware of facts potentially 

suggesting a violation of those provisions, they must promptly carry out an investigation 

into the facts in question. In this regard, the national authorities are not permitted to await 

a specific and/or formal request from the victim or relatives of the victim to open an 

investigation; rather, they are required to act promptly and of their own initiative to open 

an investigation upon receiving information giving rise to a credible suspicion of death or 

of ill-treatment.82 The lack of prompt investigative action by the competent authorities is a 

frequent theme in the vast majority of cases involving allegations of violations as the 

result of actions of the security forces. The case studies reveal that the Russian 

Federation, Turkey and the United Kingdom have taken a variety of measures in order to 

remedy the omissions identified by the Court in this regard, both by way of compliance 

with the judgments in individual cases, as well as by adopting measures of a more 

general application which have a much wider impact in the legal system.  

As far as the failure of the authorities to investigate credible allegations of abuses 

by the security forces is concerned, the Turkey/PKK case study is a good example of 
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how procedural obstacles may hamper the effective exercise of investigative activities by 

the competent authorities. One reason for complaints of abuse not being investigated in 

Turkey has undoubtedly been the existence of a requirement in the domestic legal 

system that investigations and prosecutions concerning offences committed by public 

servants, including members of the security forces, required authorization by the 

administrative authorities. Despite the fact that prosecutors are under a duty to 

investigate allegations of serious offences which come to their attention, at the time of 

the events discussed in the judgments regarding the PKK conflict, it was for the relevant 

local administrative council (for the district or for the province, depending on the 

suspect’s status) to conduct the preliminary investigation and decide whether to 

prosecute if the suspect was a civil servant and the offence was committed in the 

performance of his/her duties.83 The Court found that procedure to be incompatible with 

the right of victims to an effective remedy in numerous cases. 84 In particular, the Court 

has consistently held that the preliminary investigations carried out by the administrative 

councils for the purpose of granting authorization could not be regarded as independent 

since they were chaired by the governors, or their deputies, and composed of local 

representatives of the executive, who were hierarchically dependent on the governors.85 

In 1999, the Committee of Ministers called upon the Turkish authorities to rapidly 

complete reforms of the system of criminal proceedings brought against members of the 

security forces, in particular by abolishing the special powers of the local administrative 

councils in relation to criminal proceedings.86 

The requirement of authorization of criminal investigations initiated against 

members of the security forces in cases of alleged torture or ill-treatment was abolished 

in 2003.87 As for other offences, the Turkish Government has stressed that, in line with 

the requirements of the Convention, criminal investigations into all violations of the 

Convention (e.g., unlawful killings, destruction of property, etc.) by members of the 

security forces are likewise no longer subject to any administrative authorization. The 

Government also stated that it has encouraged the developing practice of administrative 

courts of quashing administrative decisions that refused to indict members of the security 

forces for other unlawful actions, such as unintentional homicide, causing bodily harm, 

causing death in traffic accidents and the burning of houses.88 However, the accuracy of 

the account given by the Turkish government remains open to doubt; the Committee of 
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Ministers has noted that, although there are some instances of prosecutions of serious 

crimes other than torture and ill-treatment that were commenced without administrative 

authorisation being sought, the 2003 amendment appears to have lifted the requirement 

of authorization only with respect to allegations of torture and ill-treatment.89  In that 

regard, it has called upon Turkey to take measures in order to remove any ambiguity in 

this regard.90 The Committee has also noted that the highest ranking members of the 

security forces remain subject to the special prosecution procedures applicable to 

judges.91 

Whilst it is encouraging that Turkey has abolished the administrative authorization 

required for investigations into crimes committed by certain members of the security 

forces (at least in relation to allegations of torture and ill-treatment), there are indications 

that the relevant authorities are still unwilling to charge senior members of the security 

forces, and therefore refuse to give permission to investigate some allegations of serious 

human rights violations.92  

As far as measures adopted to ensure compliance with the requirement of 

“promptness” of the investigation are concerned, a further measure adopted by the 

Turkish authorities was the amendment in 2003 of the Criminal Procedure Code, 

resulting in the introduction of provisions aimed at prioritizing the investigation and 

prosecution of allegations of torture and ill-treatment. 93  However, those provisions 

reportedly proved difficult for some courts to comply with, mainly because of their 

workload, and they were not reproduced in the new Criminal Procedure Code which 

entered into force in 2005. Accordingly, lengthy delays between hearing dates, resulting 

in long and drawn-out trials that may ultimately fail to secure a conviction, apparently still 

occur.94 

The situation in Cyprus as regards the cases of historical disappearances provides 

a particularly striking case of non-compliance with a judgment of the Court in relation to 

the obligation to carry out investigations. In its judgment consequent on the fourth inter-

State application brought by Cyprus against Turkey, the Court found, inter alia, that there 

had been a total lack of investigations and as a result, a violation of the procedural duty 

to conduct effective investigations under Article 2 of the Convention in relation to 

disappearances arising from the fighting and occupation of Northern Cyprus by Turkey in 
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1974. In addition, it found that there was a continuing violation of Article 3 as a result of 

the effects upon the relatives of the victims of the failure to carry out any investigations. 

In the years since the rendering of that judgment in 2001, Turkey has consistently 

refused to take any measures by way of compliance in relation to the issue of missing 

persons. In order to justify its failure to carry out any investigations, Turkey has 

repeatedly asserted that the work of the Committee on Missing Persons (CMP) should 

be regarded as constituting an adequate investigation for these purposes; in that regard, 

it has stated that “[…] any unilateral action such as the introduction of a new system of 

investigations would be detrimental to the overall solution of the missing persons issue 

for both Greek Cypriots and Turkish Cypriots […]”.95 Turkey has maintained that position 

despite the fact that the Court in Cyprus v. Turkey expressly held that that the work of the 

CMP was not sufficient to comply with the procedural obligation under Article 2 of the 

Convention,96 and despite the Court’s affirmations in later judgments that the reactivation 

of the CMP and its new Exhumation and Identification Programme does not change 

matters.97 

The Committee of Ministers has to date adopted two Interim Resolutions relating to 

Turkey’s execution of the judgment in Cyprus v. Turkey as regards missing persons.98 In 

the second Interim Resolution, adopted in 2007, the Committee recalled that the Court 

had found that the procedures of the CMP were not per se sufficient to meet the 

standard of an effective investigation required under Article 2, in particular due to the 

“narrow scope” of the CMP’s investigations and the fact that its territorial jurisdiction was 

limited to the island of Cyprus.99 Accordingly, whilst welcoming the work of the CMP and 

noting with satisfaction the operation of the Exhumation and Identification Programme,100 

the Committee emphasized that “additional measures are required in order to ensure full 

compliance with the Court’s judgment as regards the requirements of effective 

investigations, aimed at clarifying the whereabouts and fate of Greek-Cypriot missing 

persons who disappeared in life-threatening circumstances or of whom there is an 

arguable claim that they were in custody when they disappeared”.101 The Committee, 
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noting that the in the period since the first Interim Resolution Turkey had provided no 

further information in that regard, called upon the Turkish authorities to rapidly provide 

information on additional measures required to ensure effective investigations on the fate 

of the missing persons.102 

An important recent development potentially impacting upon execution of the 

judgments concerning missing persons is the recent decision in Varnava and Others v. 

Turkey, 103  in which the Grand Chamber, upholding the decision of the Chamber, 

reaffirmed its holding in Cyprus v. Turkey that the work of the CMP does not constitute 

an adequate procedure so as to satisfy the requirements of an effective investigation 

under Article 2 of the Convention.104 As a consequence, the Court held there had been a 

continuing violation of Article 2 on account of the failure of Turkey to provide for an 

effective investigation aimed at clarifying the fate of nine men who had gone missing in 

1974.105  

The approach adopted by the Committee of Ministers at recent meetings appears 

to be aimed at ensuring Turkey’s continued engagement with the CMP, in spite of the 

reaffirmation by the Chamber and subsequently, the Grand Chamber, in Varnava that the 

work of the CMP cannot constitute fulfilment of Turkey’s obligation to carry out an 

effective investigation. In a decision in June 2009, the Committee of Ministers reiterated 

the urgency for the Turkish authorities “to take concrete measures, having in mind the 

effective investigations required by the judgment”. 106  However, the Committee also 

reaffirmed the importance of the CMP’s work and drew attention to the fact that “the 

sequence of measures to be taken in the framework of the effective investigations 

required by the judgment and the continuing work of the CMP should take into 

consideration both the obligation of the respondent state to conduct such investigations 

and the necessity for the CMP to carry out its work under the best conditions and as 

speedily as possible”.107 It appears that the Committee of Ministers envisages that the 

measures concerning effective investigations should be integrated into the work of the 

CMP; among the concrete measures to be adopted, it singled out in particular the need 

to ensure the “CMP’s access to all relevant information and places”108 as well as taking 

note of the declaration by Turkey that it was “ready to consider any request from the 

CMP relating to access to information and places relevant for its work”.109 Further, it 
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reiterated the importance of “preserving all the information obtained during the 

Programme of Exhumation and Identification carried out by the CMP.”110  

At the 1078
th
 meeting, held in March 2010, in considering the question of missing 

persons the Committee took note with interest of the presentation of the CMP’s activities 

given by the Turkish delegation,111 and recalled its invitation to the Turkish authorities to 

take concrete measures to ensure the CMP’s access to all relevant information and 

places, without impeding the confidentiality essential to the carrying-out of its mandate.112 

In that regard, the Committee noted with satisfaction that, according to the information 

provided by the Turkish authorities, they had acceded to several requests from the CMP 

for access to places situated within military zones.113 On the other hand, the Committee 

reiterated and insisted upon its request that the Turkish authorities inform it of the 

concrete measures envisaged “in the continuity of the CMP’s work” with a view to 

carrying out the effective investigations required by the judgment.114 The position adopted 

by the Committee of Ministers in its recent consideration of the execution of judgments 

by Turkey would therefore appear to show that, given the continuing absence of any 

willingness on the part of Turkey to adopt any further concrete measures by way of 

effective investigation into historical disappearances, the Committee is anxious to ensure 

that at least the progress made due to Turkey’s engagement with the CMP is not 

jeopardised. 

Despite the progress of the CMP and the Exhumation and Identification 

Programme, the Court has made clear in both Cyprus v. Turkey itself, and again in 

Varnava, that the work of the CMP can, at most, only partially fulfill Turkey’s obligation to 

carry out an effective investigation in accordance with the requirements of the 

Convention. Nevertheless, despite the fact that the Committee of Ministers has also 

repeatedly underlined the urgent need for the Turkish authorities to take measures to 

ensure effective investigations, Turkey continues to rely on the work of the CMP. As with 

events occurring in Turkey, relating to the PKK, and in Chechnya, time is of essence 

when it comes to the issue of missing persons in Cyprus. As noted by the Grand 

Chamber in Varnava, “With the lapse of time, memories of witnesses fade, witnesses 

may die or become untraceable, evidence deteriorates or ceases to exist, and the 

prospects that any effective investigation can be undertaken will increasingly 
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diminish.”115. As a result, there is a clear need for action by way of compliance with the 

judgment of the Court to be taken quickly.  

 

2.2.3 Effectiveness of the investigation 

In order to be regarded as “effective” for the purpose of Article 2 ECHR, the 

investigation into cases of violent death or disappearances must be “adequate”, i.e. 

capable of establishing the cause of death and identifying the individual or individuals 

responsible. A similar requirement of effectiveness has been identified by the Court in 

relation to alleged violations of the prohibition of torture and other ill-treatment under 

Article 3.116 

Numerous and significant shortcomings relating to the quality of the investigations 

have been identified by the Court in the investigations conducted by the Turkish 

authorities into abuses allegedly committed by members of the security forces in the 

context of the conflict against the PKK.117 Of particular relevance in this context are the 

omissions and flaws identified by the Court in relation to the collection and preservation 

of evidence by the police and prosecution authorities,118 as well as failings related to the 

promptness of the investigations, discussed above. With regard to collection and 

preservation of evidence, the most relevant measure adopted by Turkey in order to 

ensure the effectiveness of investigations and to address, at least in part, the 

shortcomings identified by the Court, is undoubtedly the adoption of the 2005 Code of 

Criminal Procedure.119 Further, in response to the Court’s criticism relating to the limited 

effectiveness of investigations, and the repeated calls by the Committee of Ministers in 

this regard, the Turkish Ministry of Justice in 2005 took steps in an attempt to both 

ensure compliance with the Convention by ensuring that investigations in the future are 

effective by issuing a number of circulars, drawing the attention of judges and public 

prosecutors to the newly-enacted legislation giving direct effect to the Convention in the 

Turkish legal system and recalling Turkey’s obligations flowing from the Convention.120 In 

addition to a general exhortation that all investigations be carried out speedily and 
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effectively in compliance with the requirements of the Convention, the ministerial 

circulars also addressed the specific shortcomings identified by the Court with respect to 

the collection and preservation of evidence, noting that such shortcomings should be 

remedied in order to avoid future violations. In particular, the circulars alluded to 

problems relating to discrepancies in autopsy reports, the absence of photographic 

records of the autopsies. and the fact that decisions not to prosecute were being issued 

by public prosecutors without the necessary investigation being carried out into the facts. 

The circulars also added that all necessary evidence should be collected from the scene 

of the crime and should be kept with care and that the rules on ballistic examinations, 

autopsy reports and identification of bodies should be followed strictly.  

With regard to the question of the promptness and expedition of the investigation, 

the circulars specify that the investigations should be carried out directly by public 

prosecutors who should examine the investigation files at regular intervals and do their 

utmost to make sure that the perpetrators are found rapidly and in any case within the 

limitation period. Finally, the circulars emphasise that investigations into killings where 

the perpetrator is unknown should be carried out rapidly and effectively taking into 

account the requirements of the Convention and that the pursuit of such crimes should 

be carried out in coordination with the security forces. Before the Committee of Ministers, 

the Turkish authorities have repeatedly undertaken to apply the measures set out in the 

circulars in compliance with the Convention standards, as well as to strictly supervise the 

implementation of those measures. 121  As a consequence, in September 2008, the 

Committee of Minister resolved to close its examination of the issue.122  

In relation to the situation in northern Cyprus, as noted above, Turkey has so far 

consistently declined to investigate any case of disappearances arising from the 

occupation of northern Cyprus by Turkey in 1974.123 As for measures addressing the 

shortcomings identified by the Court in relation to investigations of more recent cases of 

killings of Greek and Turkish Cypriots by security forces of the TRNC, the attitude of 

Turkish authorities appears to be based on the position that the legislative framework 

concerning investigations is adequate and the shortcomings identified by the Court 

generally stemmed from the practice of the authorities rather than from defects in the 

legislation itself.124 Accordingly, when reporting to the Committee of Ministers on the 

general measures adopted to address the defects in investigative procedures identified 

by the Court, the Turkish authorities have generally made reference to legislation already 

in place at the time the flawed investigation was carried out. For instance, with respect to 
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the measures adopted following the Kakoulli judgment, the Turkish authorities simply 

noted that military or civilian persons can complain to the alleged perpetrator’s superiors 

or to the military prosecutor general of any offence they consider has been committed by 

a serviceman, that such complaints are processed immediately with a view to opening an 

investigation into the situation, and that the competent court is the Security Forces 

Tribunal.125 Similarly, as regards general measures to improve investigations in relation 

to the Adalı group of cases, Turkey mainly referred to pre-existing legislation of the 

TRNC, which provides that investigations of killings are conducted ex officio by 

investigating magistrates and under their exclusive control and guarantees the right of 

any interested party to appear at a coroner´s inquest. 126  The only measure which 

appears to have been adopted following the Court´s judgment is the amendment in 

March 2006 of the relevant domestic legislation such that the Attorney General may 

supervise or direct investigations carried out by the General Directorate of the Police 

Forces if he considers it necessary, and can give any necessary orders in that regard.127  

With regard to Chechnya, the Court’s judgments identify numerous serious 

shortcomings in the investigations of complaints concerning alleged abuses by members 

of the security forces. In particular, the Court has criticized both the way in which the 

authorities had reacted to the complaints,128 as well as the quality of the investigations 

eventually carried out, which presented deficiencies in the way in which evidence was 

collected and preserved, and a lack of meaningful public scrutiny and participation of the 

victims or their relatives in the investigation.129 In addition, the Court has emphasised that 

a recurrent problem hampering the effectiveness of investigations appears to be the 

general reluctance on the part of the military authorities to take measures to identify the 

military units and individual servicemen involved in abuses.130 The Russian authorities 

have indicated to the Committee of Ministers that several legislative and administrative 

measures have been adopted with a view to ensuring effective investigations and 

preventing violations resulting from defects in investigative procedures in the future.131 In 

addition to the institutional changes outlined above, 132  the Russian authorities have 

placed particular reliance upon the new Code of Criminal Procedure, which entered into 
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force on 1 July 2002 and provides for new rules relating to investigations.133 However, 

since the first judgment of the Court in relation to Chechnya was not rendered until 2005, 

those modifications can not be seen as directly resulting from any finding of violation by 

the Court in the Chechen cases. Still, Russia has relied upon them extensively in its 

dialogue with the Committee of Ministers and the Department for the Execution of 

Judgments in relation to compliance with the Chechen judgments. 

In relation to the situation in Northern Ireland, despite the reluctance of the United 

Kingdom to adopt individual measures so as to comply with the judgments of the Court 

by reopening investigations in some individual cases, discussed further below, the 

judgments of the Court which have found deficiencies in investigations have had a 

marked impact as a result of the general measures adopted by the United Kingdom in 

response to these findings. For instance, as a result of deficiencies found in respect of 

the independence of the investigation of cases involving death at the hands of the 

security services, or of alleged complicity of State agents in killings by private persons 

and groups, legislation has been adopted and practices modified so that investigations 

may be carried out by officers which are entirely external to the Northern Irish police 

force (so-called “calling in” arrangements).134  

A number of deficiencies were also identified by the European Court in the system 

of coroners’ inquests as far as the collection of evidence was concerned. Those 

deficiencies resulted principally from the coroner's lack of power to compel individuals 

(including members of the security services) to give evidence in circumstances in which 

they were allegedly responsible for a death.135 Consequent upon the judgments of the 

Court, the United Kingdom government has adopted secondary legislation which has 

rectified the problems identified by introducing several changes in the rules of procedure 

for inquests, so as to make witnesses suspected of involvement in a death (including 

members of the security services) compellable to appear to give evidence (although they 

can still not be forced to give self-incriminating answers).136 

A further serious obstacle to the effectiveness of the investigation, again related to 

the availability of evidence, was identified by the Court in the practice allowing for the 

issuing of public interest immunity certificates by the Government in relation to certain 
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documents, which restricted the ability of the inquest from examining relevant issues.137 

The previous line of authority relating to claims by the government to public interest 

immunity was overruled in 1994, resulting in changes in practice in that regard.138 As a 

result of these modifications of the law, documents are no longer withheld on the basis of 

particular broad categories and the final decision as to whether specific material is 

subject to disclosure is now decided by the court or coroner.139 The measures taken by 

the United Kingdom in this regard have been regarded as satisfactory by the Council of 

Ministers and as constituting compliance with the later decisions of the European 

Court.140 

In addition, as a result of the decisions of the European Court which criticized the 

narrow scope of the findings which could be made by the jury at a Coroner’s inquest, the 

UK courts, relying, inter alia, on the decision of the European Court in Hugh Jordan, have 

held that the legislation governing the verdicts which may be adopted by a coroner’s jury 

must be interpreted as meaning that the jury is able to rule not only how a person has 

died, but also under what circumstances.141 Further, and more generally, following the 

entry into force in 2000 of the Human Rights Act 1998, it is now unlawful for a coroner 

(who is regarded as a “public authority” within the meaning of the Human Rights Act) to 

act in a manner incompatible with Article 2 ECHR. As a consequence, the United 

Kingdom stated, that “if an issue is now raised at an inquest which, under Article 2 of the 

Convention, ought to be the subject of investigation (such as an allegation of collusion by 

the security forces), it is the duty of the coroner to act in a manner compatible with Article 

2 and in particular to ensure that the scope of the inquest is appropriately wide.”142 

 

2.2.4 Public scrutiny and participation of victims and their relatives 

in the investigation 

The case-law of the European Court makes clear that the investigation process 

must guarantee a certain degree of transparency, openness and access for the victim 

and/or his or her relatives, as well as for the wider public. In particular, in order for an 

investigation to secure accountability in practice as well as in theory, there must be a 

sufficient element of public scrutiny of the investigation process, or at least of its results. 

This requirement is particularly essential where public officials have allegedly been 
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involved in the incident in question, as it serves the fundamental objective of maintaining 

public confidence in the authorities’ adherence to the rule of law and preventing 

suspicions of collusion by the authorities or of tolerance of unlawful acts. Further, the 

Court has clearly recognized that in all cases the victim or his or her family should be 

accorded a role in the investigation and must be involved in the procedure to the extent 

necessary to safeguard their legitimate interests. The victim (or his or her relatives) 

should, as a minimum, be allowed to access the case file at some point.143 

Shortcomings concerning the transparency and the degree of public scrutiny of 

investigative procedures, as well as the lack of access to the investigation for the victims 

and their relatives have been identified by the Court in cases arising out of each of the 

situations under consideration. For instance, the Court has identified problems 

concerning the lack of participation of the victims or their relatives in the investigation in 

the vast majority of it judgments concerning abuses committed in Chechnya. 144  The 

principal shortcomings in this regard resulted from delays in granting victim status to the 

victims’ relatives in the domestic proceedings, or from the fact that victims or their 

relatives were prevented from having any access to the investigative procedure. As 

regards measures adopted to remedy the situation leading to violations resulting from the 

lack of participation of the victims or their relatives, Russia has referred to Article 42 of 

the 2002 Code of Criminal Procedure which sets out the rights and obligations of victims 

in a criminal case and specifies that, in cases concerning crimes which have entailed the 

death of a person, the rights of the victim shall pass on to one of his or her close 

relatives.145 Under that provision, victims or their relatives have a right, inter alia, to 

familiarize themselves with the protocols of procedural actions taken with their 

participation, and, in certain circumstances, to have access to decisions ordering an 

expert report and the report’s conclusions, to have full access to the investigation file 

after the investigation has been completed, to request that certain procedural actions be 

taken, and to challenge before the courts a refusal by the investigative authorities to 

grant the aforementioned requests.146 However, it is noteworthy that Article 42 of the 

Criminal Procedure Code was already in place when the Court delivered the judgments 

in which it found violations of the procedural limbs of Articles 2 and 3 ECHR, as well as 

Article 13, as a result of the authorities’ failure to grant the applicants access to the case-

files and to provide them with up-to-date and exhaustive information on the investigation. 

The Department for the Execution of Judgments has in this respect expressed concern 

as to the fact that, in submissions lodged within the framework of execution of the Court’s 
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judgments, the applicants have claimed that they are still not properly informed of the 

progress of the investigations, and that they have not had access to relevant materials 

even after having been granted victim status. 147  In a Decision adopted during its 

examination of the matter in June 2009, the Committee of Ministers observed that, 

although Russian criminal law, as interpreted by the Constitutional Court, accorded a 

number of rights to victims, the “effective implementation” of that legislation “in practice 

remains to be demonstrated”.148  

With regard to the possibility for victims and their relatives to complain about the 

failure of the investigating and prosecuting authorities to guarantee meaningful access to 

investigative procedures, the Russian authorities have made reference to the procedure 

regulated by Article 125 of the 2002 Code of Criminal Procedure. As noted above, that 

provision concerns appeals against, inter alia, “actions and decisions of the officials 

conducting the criminal proceedings”.149 In that regard, the Russian Government has 

emphasized that the procedure in question allows any party to criminal proceedings to 

challenge before the domestic courts any inaction on the part of the investigating or 

prosecuting authorities, wherever the action of omission may harm the constitutional 

rights and freedoms of the participants in the proceedings, or may interfere with access 

to the administration of justice.150 Having taken note of a recent development, consisting 

of a decision of the Supreme Court aimed at ensuring the effective application of the 

remedy contained in Article 125 of the 2002 Code of Criminal Procedure for victims 

whose rights had been infringed during an investigation, the Committee of Ministers 

noted that the effectiveness of that remedy remained to be assessed in practice.151 More 

recently, the Department for Execution of Judgments has expressed the view that it is 

“difficult to reach a conclusion as to the capability of this remedy to rectify the 

shortcomings of domestic investigations”; and has called for information on the results of 

the application of Article 125 following the Ruling of the Supreme Court.152 It further noted 

that the effectiveness of the remedy provided by Article 125 “cannot be appreciated in 

abstracto but remains closely contingent on other measures which are being taken by 

the Russian authorities”.153 

A perhaps more successful example of compliance with judgments of the Court 

criticizing the lack of public scrutiny and participation of victims and their relative in the 
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investigation is, once again, provided by the case study on Northern Ireland. In the group 

of judgments concerning alleged killings by police officers and connivance of security 

forces in killings committed by paramilitary groups, the Court found a violation of the 

procedural obligation under Article 2 by reason of the lack of sufficient public scrutiny and 

failure to provide information to the victims’ families as to decisions not to prosecute. 

Further, the Court found that the non-disclosure of witness statements to the families of 

the victims prior to the giving of live evidence by the witness resulted in an inability 

adequately to prepare or participate, and therefore also gave rise to violations of Article 2 

in its procedural aspect.154 Following those judgments, a number of improvements in the 

situation of the families of victims in investigations and before the Coroner’s Court have 

been made. Following changes in the rules and practice relating to legal aid, financial 

assistance may now be granted on an ex gratia basis in order to permit the provision of 

legal representation to the families and relatives of the deceased in the Coroner’s 

Court.155 Moreover, changes have been implemented with regard to the disclosure of 

witness statements at inquests, with the result that the families of victims are now given 

access to those statements prior to the hearing in which live evidence is given, thereby 

allowing adequate preparation and participation. 156 Further, changes in practice have 

been introduced relating to the provision of reasons by the Director of Public Prosecutors 

in certain categories of cases where a decision was taken not to prosecute, so that 

reasons are provided to families of the deceased.157  

 

2.2.5 Re-opening of investigations 

Although concerning post-judgment measures, it is convenient also to consider 

here the question of re-opening of investigations in cases where the Court identified 

deficiencies in an investigation into alleged violations of either Article 2 or Article 3 

ECHR. Although the Court has so far refrained from specifically ordering the re-opening 

of investigations in specific cases, 158  the Committee of Ministers, in supervising 
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compliance with the judgments, has frequently suggested that, where a violation of the 

procedural obligation to carry out an effective investigation is found, there is a continuing 

obligation to carry out an investigation which complies with the standards enunciated in 

the Court’s case law.159  

As regards Chechnya, the Committee of Ministers examined individual measures 

taken in eight of the Chechen cases.160 The investigations in seven of these cases were 

re-opened, but only in one case was information submitted by Russia regarding new 

investigative actions which had been taken, such as the questioning of witnesses, 

ballistic examinations and the gathering of materials.161 As for the other cases, although 

investigations were re-opened, two of them were subsequently closed, five were 

adjourned, and Russia provided no information in relation to Chitayev and Chitayev or as 

to the investigation into the abduction of the applicant’s son at issue in Imakayeva.162 

Most cases were closed or adjourned due to failure to identify the culprits on the basis of 

Article 208(1)(1) of the Criminal Procedure Code; the others were closed or adjourned on 

the basis of Article 24(2)(2) of the Criminal Procedure Code for the lack of a corpus 

delicti.  

The failure of the Russian authorities to provide detailed information regarding how 

the re-opened investigations were carried out makes it difficult to assess whether the 

investigative activities carried out following the Court’s judgments have in fact remedied 

the defects found in the original investigations and whether the new investigations were 

carried out adequately or not. However, in light of the fact that in none of the cases 

examined to date by the Committee of Ministers the re-opened investigation has led to a 

result different from that of the original investigation and that, in particular, not one of the 

investigations has led to a prosecution, it would appear that, at least in some of the 

cases, there are still deficiencies in the investigations which have been carried out. 

In relation to the actions of the Turkish security forces in the context of the conflict 

against the PKK, it is not possible to identify the individual measures adopted in all 

individual cases. The difficulties in this regard derive principally from the fact that, in view 
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of the need for general measures to improve investigations, the consideration of the 

issue of re-opening of investigations in individual cases has been integrated into the 

consideration of the general measures adopted by Turkey by the Committee of 

Ministers. 163  However, information is available to the effect that re-opened criminal 

proceedings in a number of cases in the Batı group were discontinued because the 

limitation period had expired.164 

In relation to the Cypriot cases, in Kakoulli v. Turkey, a case arising out of the killing 

of a Greek Cypriot civilian by soldiers in northern Cyprus, the Court held that the 

authorities had failed to carry out an effective and impartial investigation.165 Following the 

Court’s decision, a fresh examination of the circumstances of Mr Kakoulli’s death was 

carried out by the Turkish authorities. In this regard, the information provided by Turkey 

to the Committee of Ministers was to the effect that the Prosecutor-General had decided, 

after a preliminary examination in detail of each of the deficiencies identified by the Court 

in the original investigation, that re-opening of the investigation was not possible. The 

Prosecutor-General concluded that the soldier responsible had acted in accordance with 

relevant orders and that any prosecution was therefore precluded. Other problems 

identified related to the fact that the witnesses were either Greek-Cypriots or had worked 

for UNFICYP and had left the jurisdiction of Turkey, that the body of the deceased was 

buried in southern Cyprus, and, finally, that some twelve years had lapsed since the 

events in question. With regard to the information provided by Turkey to the Committee 

of Ministers, it may be noted in passing that it is striking that Turkey indicated that the 

preliminary examination of the circumstances of the case, with a view to re-opening the 

investigation, had been carried out by the security forces, in apparent disregard of the 

requirement of independence of investigative bodies set out in the Court’s case-law.  
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Following the communication by Turkey of the measures taken, the Cypriot 

authorities proposed that the corpse of Mr Kakoulli could be made available for a further 

forensic investigation, a proposal of which the Committee of Ministers took note in a 

Decision adopted in June 2009.
166

 Thereafter, in March 2010, the Committee adopted a 

further Decision; having noted that the Prosecutor General had taken the position that it 

was not possible to carry out a new investigation, inter alia, due to the fact that the 

victim’s corpse was buried in southern Cyprus, noted that the other grounds put forward 

by the Prosecutor General did not seem to justify the absence of a new investigation and 

recalled the offer of the Cypriot authorities as to the possibility of a further forensic 

examination, the Committee observed that “in these circumstances, it is for the 

competent Turkish authorities to reassess the possibility of carrying out a new 

investigation into the death of Mr Kakoulli”. The Committee accordingly invited Turkey to 

submit further information in that regard.167  

In another Cypriot case, Adalı v. Turkey,168 an additional inquiry into the death of 

the victim was also carried out following the Court´s judgment finding a violation of the 

duty to investigate. 169  The Turkish Government again informed the Committee of 

Ministers that all points identified by the Court as being deficient in the initial investigation 

had been considered in the new inquiry, but that, despite the additional investigative acts 

undertaken, it had not been possible to obtain new documents, information or testimony 

on the basis of which criminal charges could be brought against any person. 170 The 

Department for the Execution of Judgments expressed the view that the investigative 

acts carried out following the judgment of the Court corresponded to the deficiencies 

identified by the Court in the initial criminal investigation, although more information was 

still required as to whether the applicant had been informed of the new inquiry.171 In 

December 2008, the Committee of Ministers invited the Turkish Government to provide 

clarification as to whether the applicant had been informed of the results of the additional 

inquiry and noted that “no limitation period applie[d] to this type of crimes and any new 

element brought to the attention of the Attorney General could lead potentially to a 

reopening of the investigation”.172 In March 2010, the Committee of Ministers, having 

received further information from Turkey as to communication of the results of the 

investigation to the applicant, decided to terminate its consideration of execution of the 
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Court’s judgment.173 The assessment of the Department for the Execution of Judgments, 

and its endorsement by the Committee of Ministers, is somewhat disappointing, as the 

subsequent investigation in the Adali case appears to have been flawed in numerous 

respects. In particular, it is surprising that it was accepted, without any adverse 

comment, that the whereabouts of the ballistics report simply could not be established. 

With regard to the United Kingdom, as regards the individual measures required by 

a number of judgments concerning the alleged collusion of State agents in killings carried 

out by sectarian paramilitary groups, the UK authorities have shown a certain reluctance 

to conduct new investigations or hold new inquests. The United Kingdom has taken the 

position that the correct legal analysis is that there is no continuing breach of the 

procedural obligations under Article 2 ECHR, and that, rather, any obligation to conduct 

further investigations arises solely under Article 46 ECHR as a consequence of the 

obligation to comply with judgments of the Court. In relation to those cases in which it 

has in fact carried out some further investigations, the UK Government has also stressed 

the difficulties involved in conducting the investigations in the various cases and merely 

stated that investigations were under way.174 By contrast to the position as regards the 

majority of the general measures adopted by the United Kingdom, the Committee of 

Ministers has in general been far less satisfied with the individual measures taken by the 

United Kingdom. In that regard, in 2007 the Committee expressed its regret that 

investigations had not been completed in any of the cases, and it urged the United 

Kingdom “to take, without further delay, all necessary investigative steps in these cases 

in order to achieve concrete and visible progress.”175 In March 2009, the Committee of 

Ministers decided that, in light of the steps taken by the United Kingdom, it was able to 

close its consideration of individual measures in two of the cases; however, it continues 

to monitor compliance by the United Kingdom in relation to the investigations in the four 

remaining cases.176 

 

3. The impact of the Court’s judgments 

The present section provides an overview of the extent to which the Court’s 

judgments have had an impact on the capability of the domestic legal systems in 

question to investigate and prosecute violations of fundamental rights committed by 

State agents. The case studies show that the degree of compliance with the Court’s 

judgments varies greatly as between the four situations examined. As a result, there is 
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also a high degree of variance as regards the impact of the Court’s judgments on the 

ability of the domestic legal systems under consideration to effectively address and 

prosecute violations of fundamental rights perpetrated by members of the security forces.  

 

3.1 Russia  

As noted in the previous section, the Russian authorities have adopted a range of 

measures purporting to address the defects in investigations and prosecutions identified 

by the Court, inter alia, in the Chechen judgments. In particular, some institutional 

measures have been adopted to ensure more effective and adequate investigations, and 

the new Code of Criminal Procedure, which came into force in 2002, has gone some way 

to remedying, at least formally, some of the defects which previously existed. In that 

regard, the Department for the Execution of Judgments has expressed the view that “the 

basic infrastructures lacking at the time of events are now in place” but that “numerous 

outstanding issues remain to be addressed to ensure effective investigations into 

abuses”.177 The Committee of Ministers has welcomed the measures taken by Russia but 

has underlined that the efficiency of these measures depends on the progress achieved 

by different investigative bodies, such as the Special Investigative Unit established by the 

Investigative Committee within the Prokuratura.178  

As far as the impact of the measures adopted is concerned, it is particularly difficult 

to obtain comprehensive and reliable data relating to investigations and prosecutions on 

members of the security forces and even more difficult to obtain comparative data 

relating to the period prior to the Court’s judgments. 179  In particular, no significant 

conclusions can be drawn from the statistics concerning prosecutions of servicemen in 

relation to crimes committed in Chechnya provided by Russia to the Committee of 

Ministers, as no reference is made to the legal basis on which the prosecutions in 

question were brought, and no detailed information has been provided as regards 

convictions. However, as a matter of impression, the number of cases that have been 

discontinued appears high in comparison with the total number of cases transferred to 

the courts. That impression concords with the developments as to the re-opening of 

investigations in those cases where the Court has found a violation of the procedural 

obligations under Articles 2 or 3 ECHR.180 Furthermore, the number of cases investigated 
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needs be compared with the postulated real number of crimes committed by servicemen. 

The most recent statistics submitted by the Russian authorities to the Department for the 

Execution of Judgments indicate that 271 criminal cases have been investigated by the 

Russian investigative bodies since the first anti-terror operations in Chechnya, over ten 

years ago. 181  Although there are no definitive figures as to how many crimes were 

actually committed in Chechnya by members of the Russian security forces during the 

period in question, the number of cases investigated appears to be extremely limited 

when one considers that, according to the most conservative estimates, between 4,000 

and 5,000 civilians disappeared in Chechnya during the Second Chechen War.182 That 

figure only refers to those that have disappeared, and does not include all killings and 

instances of torture and ill-treatment. Given the lack of adequate investigations, it is 

difficult to be certain to what extent the Russian security forces carried out the killings 

and other violations, and to what extent they were committed by third parties. 

Nevertheless, the obligation to carry out an investigation into killings or torture applies 

irrespective of who actually carried out the acts in question. Seen in that light, the 

number of investigations is exceedingly small. 

That negative assessment seems to be shared by the Department for the 

Execution of Judgments, which, on the basis of the limited data provided by the Russian 

authorities, concluded in 2008 that the number of prosecutions opened in respect of 

offences committed by servicemen continues to be extremely small in relation to the 

number of complaints forwarded to the Prokuratura, and suggested that the Russian 

authorities should intensify their efforts so as to ensure that all allegations are effectively 

investigated and result, where appropriate, in the prosecution of those responsible.183 

Similar observations have been made by other bodies; in particular, the Rapporteur of 

the Parliamentary Assembly’s Committee of Legal Affairs and Human Rights, while 

preparing a report on “Human Rights Violations in the Chechen Republic” during 2005, 

addressed a number of questions concerning individual cases of human rights violations 

to the Prosecutor General in Chechnya.184 The information he received in response to his 

requests contained little detail as to indictments and convictions; however, on the basis 

of the information available, the Rapporteur concluded that “a first analysis of the 

documents reveals that most investigations have not led to tangible results: few cases 

made it to trial; most were suspended, transferred or dismissed.”185  
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Notwithstanding the limited data which is publicly available some further 

conclusions are possible. In particular, although the Criminal Code of the Russian 

Federation now includes a definition of torture, the statistics on criminal prosecutions 

show that the relevant provision (Article 117) has not been used to prosecute members 

of the security forces who are suspected of committing abuses amounting to torture or ill-

treatment.186  Instead, charges are normally brought under provisions of the Criminal 

Code dealing with “less grave” offences, such as “compulsion to give evidence” and 

“exceeding official powers”. In addition, issues have also been raised by some 

commentators as to whether Article 117 only deals with actions of private parties, or 

whether it also includes actions of officials. With regard to the effectiveness of sanctions, 

it appears that in the few cases where servicemen have eventually been found guilty, the 

sanctions imposed have generally been extremely lenient; sentences have been 

suspended or the guilty servicemen have merely been required to pay a fine.  

The apparent lack of any meaningful impact of the judgments of the Court is 

confirmed by a number of studies undertaken by NGOs. For instance, one study, dating 

from September 2009, which assessed compliance in thirty-three of the Chechen cases, 

recorded that in no case had measures adopted by the Russian authorities resulted in 

the prosecution of those responsible, and that this was the case even where the 

judgment of the Court had identified particular individuals as being responsible. Indeed, 

in a disturbing development, the report concluded that in a number of cases, the Russian 

authorities had simply rejected the findings of the European Court.  

In conclusion, so far, the changes made by Russia to rectify the shortcomings 

identified in the judgments have not had any visible impact on investigations and 

prosecutions of violations committed by members of the security forces. The data 

available indicates that the number of prosecutions opened is still extremely small 

compared to the number of complaints lodged with the authorities and certainly 

compared to the reported number of violations. Numerous domestic cases have been 

discontinued due to amnesties being granted. Further, ongoing proceedings may soon 

become time-barred due to the application of statutes of limitation. The lack of a corpus 

delicti (which may be attributable to an inadequate and ineffective investigation) is 

another reason for many cases being terminated. The question is thus whether this low 

proportion of prosecutions is connected to the authorities’ apparent lack of will to try to 

identify military units and servicemen allegedly involved in abuses. In that regard, it is 

striking, that as some NGOs have reported, the Russian authorities apparently adopt a 

completely different approach to the investigation of crimes depending on whether they 

have been committed by members of the security forces, or by rebel fighters. In 
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particular, studies involving the examination and comparison of investigations suggests a 

pattern of more speedy and prioritized investigations in relation to the latter. Those 

claims would appear to indicate both, on the one hand, that the Russian authorities are in 

fact capable of carrying out effective investigations and on the other, that the major 

problem in relation to violations by servicemen appears to arise from the lack of any will 

to carry out such effective investigations. 

In conclusion, even from the little significant statistical information submitted by the 

Russian authorities to the organs of the Council of Europe, it appears that the measures 

relied upon by Russia have not in any meanigful fashion enhanced the capability of the 

domestic system to investigate and prosecute serious crimes committed by members of 

the security forces. Admittedly, compared to some of the other situations under 

consideration, the Chechen judgments are newer and concern more recent violations 

such that the time for compliance with the judgments, and for any concrete impact to be 

felt in the domestic legal system has been far shorter. Nevertheless, the Russian 

Federation has now had quite a relatively substatial time since the first Chechen 

judgments in which to take measures aimed at rectifying the shortcomings identified by 

the Court. Further, the fact that Russia has relied upon provisions, some of which were 

already in place at the time of the violations (for instance in relation to the rights of 

victims or relatives of victims to participate in the investigation), as constituting measures 

taken by way of compliance, raises questions as to the effectiveness in practice of those 

provisions. In that regard, if Russia takes the position that the persistent lack of 

accountability of members of the security forces is a question of faulty implementation of 

the existing legislation rather than a question of defective legislation, additional measures 

to ensure proper execution of those provisions are required.  

 

3.2 Turkey / PKK 

Since the first of the judgments regarding actions of the Turkish security forces in 

the context of the conflict with the PKK was handed down by the Court in 1996, Turkey 

has re-opened a number of domestic investigations and adopted a number of legislative 

and administrative measures aimed at ensuring effective investigations and establishing 

the enhanced accountability of its security forces. Although positive efforts have been 

made by Turkey to rectify the majorty of the shortcomings identified in the Court´s 

judgments, it appears that the changes made have still not had the desired outcome.  

By providing statistics to different bodies such as the Committee of Ministers and 

the CPT, Turkey has attempted to show that the measures taken have had a practical 

impact on investigations, prosecutions and sentencing. As far as the promptness and 

effectiveness of investigations are concerned, in its dialogue with the Committee of 
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Ministers, Turkey has repeatedly emphasised the importance and relevance of the 

circulars issued by the Ministry of Justice in June 2005.  

Comparison of the data on investigations during the period which has elapsed 

since the adoption of the circulars with analogous statistics relating to the period 

preceding their adoption could in theory provide some insight as to the impact of the 

measures taken by way of implementation of the Court’s judgments. Although some care 

must clearly be taken before relying too heavily on such statistics,187 by assessing the 

number of complaints, how many investigations have been carried out and, of those 

investigations, how many have resulted in prosecutions or charges being brought, it 

would be possible to provide some assessment of whether the legislative and 

administrative measures adopted following the Court’s judgments have had the desired 

effect of ensuring more effective investigations into abuses. Unfortunately, however, 

insufficient reliable information is available regarding both pre-2005 investigations as well 

as, although to a lesser extent, investigations and prosecutions carried out after the 

adoption of the circulars mentioned above. Some conclusions can however be drawn 

from the little data available in the official statistics provided by Turkey, as well as from 

“anedoctal” evidence collected by NGOs.  

With regard to the period preceeding or immediately following the adoption of the 

circulars, a study by an NGO monitoring a limited number of investigations carried out 

during 2004 and 2005 into allegations of torture and ill-treatment reported that 59% of 

investigations monitored had ended with a decision by the prosecutor that there was no 

need for legal proceedings to be started.188 With all the caveats set out above, to which 

must be added the fact that the study examined only a small sample of some 50 cases, it 

would nevertheless appear that the proportion of cases in which the investigation was 

discontinued was remarkably high. This is particularly so given the history of human 

rights violations committed by security forces in Turkey in the relevant period. From the 

official data provided by Turkey to the Committee of Ministers,189 it would appear that the 

number of effective investigations into alleged violations of Articles 2 and/or 3 committed 

by members of the security forces / police has not increased after the amendments in the 

relevant legislation or the issuing of the circulars. Indeed, the data in question reveal that 

the number of investigations opened into allegations of torture and ill-treatment by the 

security forces has dropped in recent years, from 2,612 investigations opened against 

5,588 members of the security forces in 2003, to 1,421 against 3,722 members of the 
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security forces during the first nine months of 2007.190 The decrease might be taken to 

reflect the impact of the Court’s judgments as a result of the measures taken by the 

Turkish government to prevent violations of Articles 2 and 3 committed by members of 

the security forces; a further cause may be the reduced intensity of the conflict with the 

PKK and parallels the fact that fewer cases regarding abuses committed by Turkish 

security forces are being filed with the European Court. However, for present purposes, it 

would appear to be significant that, in those cases where an investigation was opened, in 

a comparatively high proportion of cases, a decision was taken not to prosecute, or the 

members of the security forces accused were acquitted. However, the statistics provided 

by Turkey disclose only the proportion of cases in which either a decision not to 

prosecute was given or members of the security forces were acquitted and there is no 

way of knowing whether those decisions were due to a failure of the investigations to 

secure evidence and/or identify the perpetrator(s), or if the investigation was in fact 

conducted effectively and such a high proportion of members of the security forces were 

simply innocent. Why over 40% were acquitted in 2005 compared to only 4% in 2006 

remains unexplained, as is the fact that the proportion of decisions not to prosecute rose 

to 75% in 2007, whilst one might have expected the opposite. 

Insofar as any conclusions can be drawn from “anedoctal” analysis of cases 

occurring after the adoption of the ministerial circulars, it would appear that the effect of 

those circulars has been relatively limited. In a 2008 report documenting twenty-eight 

incidents of abuses by law-enforcement officers committed since January 2008 and 

examining the investigations conducted in those cases, Human Rights Watch denounced 

that, in general, “[t]he conduct of flawed investigations into allegations of police abuse 

remains an entrenched problem”.
191

 Amongst the shortcoming identified in the cases 

analysed, the absence of independent and effective investigation mechanisms into police 

abuses constitutes a serious obstacle to the effectiveness of the investigations. In 

addition, Human Rights Watch pointed out that there was a general lack of promptness 

and expedition in the investigations carried out by the prosecutors, that the way in which 

evidence was handled in the context of investigation of police abuses remained a source 

of great concern and, finally, that there were still numerous instances in which the 

prosecuting authorities failed to initiate investigations, despite ample publicly available 

evidence of abuses by the police.192 Again, the number of cases examined by the study 

is too small to be statistically very significant; however, the account of the various 
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shortcomings gives cause for real concern that the circulars appear to have had little real 

impact in practice. 

As to the question of the excessive leniency of sanctions imposed on members of 

the security forces responsible for human rights violations, in 2002, the Committee of 

Ministers expressed concern over official statistics provided by the Turkish authorities, 

which revealed that light custodial sentences were imposed on serviccemen who had 

been convicted of acts of torture or ill-treatment, and that those sentences were 

frequently converted into fines and, in most cases, subsequently suspended. 193  The 

Committee of Ministers noted that those statistics confirmed the persistence of the 

serious shortcomings in the criminal law protections against abuses which had been 

highlighted in the Court’s judgments.194  

In response to the findings by the Court and the criticism by the Committee of 

Ministers, the Turkish authorities have adopted measures which have led to the gradual 

improvement of the domestic legal framework concerning sanctions for abuses 

committed by members of the security forces.195 However, the data provided by Turkey 

indicate that those measures have so far had a limited impact on the capability of the 

domestic legal system to ensure the effective repression of the crimes at issue. With 

regard to disappearances and killings, the possibility of performing any meaningful 

assessment is precluded by the lack of any official statistics concerning prosecutions and 

conviction rates of servicemen responsible for those crimes. As far as convictions of 

members of the security forces for the crimes of torture and ill-treatment, the official 

statistics for the years 2003-2007 reveal that only a very low percentage of those 

charged were eventually convicted.196 The greater part of judicial proceedings concerning 

both torture and ill-treatment did not lead to a conviction as the accused were either 

acquitted, the trials were suspended under the so-called “Amnesty Law”,197 or a decision 

not to prosecute was taken.198 Although some of the acquittals may be the result of a 

more aggressive prosecution policy resulting in a greater number of prosecutions of 

weaker cases, in light of the overall number of allegations of torture and ill-treatment the 

data nevertheless gives cause for concern as to the effectiveness of the Turkish legal 

system in adequately punishing law-enforcement officers responsible for ill-treatment.  
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Further, statistics provided by Turkey to the CPT relating to prosecutions carried 

out in the period 1995-2004 show that most servicemen were charged with ill-treatment 

rather than torture. Although it is not possible to assess what proportion of the cases 

actually concerned instances of torture, in light of the numerous findings of torture by the 

Court in the same period, the figures nevertheless cast doubt on the capability of the 

Turkish legal system to effectively punish instances of torture. Finally, the statistics in 

question again reveal that those defendants who were in fact found guilty of torture or ill-

treatment were given light sentences, which, in most cases, were then suspended.199 

These data reinforce the conclusion that sentences are still far too lenient, with the 

majority of those convicted receiving “other sanctions” than imprisonment or fines (i.e. 

disciplinary sanctions), even when they have been convicted of committing torture and/or 

ill-treatment. A further source of concern is represented by the fact that it appears that 

pecuniary fines are still imposed as a sanction for torture and ill-treatment although, as 

noted above, the Criminal Code was amended in 2003 so that penalties for these crimes 

can no longer be converted into fines.200 As regards sentences of imprisonment, given 

that detailed information concerning the length of sentences imposed has not been 

provided by Turkey to the Committee of Ministers, no real conclusions can be drawn as 

to whether, in practice, the penalties imposed on members of the security forces 

convicted of torture or ill-treatment have in fact been more severe, or whether the 

sentences imposed are so short that the sentence can be suspended in accordance with 

the applicable legislation. 

In conclusion, from the data provided by Turkey it would appear that the measures 

have not solved the problems of impunity of members of the security forces: the tradition 

of imposing only very light penalties for acts of torture and ill-treatment continues; the 

majority of those convicted for torture and ill-treatment receive “other sanctions” than 

imprisonment; in practice, fines are still imposed as a sanction although, under the 

relevant legislation, penalties for these types of crimes may no longer be converted into 

fines; members of the security forces or police officers on trial for killings and torture are 

generally not suspended from active duty pending the outcome of the trial, and are not 

prevented from receiving promotions; and statistics presented by Turkey have only 

referred to the crimes of torture and ill-treatment although a number of the cases brought 

before the Court have dealt with killings and disappearances. The practical impact of the 

measures taken by Turkey is far from evident from the data provided and it is clear that 

further measures are needed to end impunity. In conclusion, analysis of the current 

trends with respect to the investigation and prosecution of abuses allegedly committed 
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by members of the security forces in Turkey suggests that little has changed following 

the Court’s judgments. The relatively weak character of the general measures adopted 

by Turkey, coupled with the clear deficiencies in the practical application of those 

measures suggest that they have had little real effect in practice. Taken together, those 

facts suggest that the Committee of Ministers may have been overly hasty in closing its 

examination of Turkey’s compliance with the Court’s judgments in relation to the 

effectiveness of investigations before the actual effect of the measures adopted could be 

fully evaluated. In far too many cases, decisions not to proceed with an investigation 

have been adopted; further, it appears that, if an investigation does indeed lead to a 

prosecution, it is likely that the prosecuted member of the security forces will be 

acquitted, or very lenient sentences imposed. Taken globally, the conclusion seems 

justified that the measures so far taken by Turkey have not been adequate in ensuring 

effective investigations and prosecutions. In practice, very little information regarding 

those investigations that have been re-opened has been made available; in some cases 

limitation periods have prevented criminal proceedings concerning serious human rights 

violations from being finally investigated and resolved; the accountability of members of 

the security forces in some cases has been prevented by the defence of superior orders; 

problems identified by the Court concerning investigations are still evident in 

investigations carried out today; a lack of expertise makes proper recording of medical 

evidence problematic; there are indications that investigations are obstructed and 

evidence is concealed by the police and the security forces; and finally, a number of 

victims and their relatives who have brought claims against servicemen have been either 

intimidated and threatened, or accused on counter-charges. In addition, the previously 

existing requirement of administrative authorization for criminal investigations into 

allegations of crimes committed by members of the security forces appears to have been 

clearly lifted only in respect of torture and ill-treatment, and in practice continues to exist 

with respect to other serious crimes. Turkey has had some thirteen years to comply since 

the first of the judgments adopted by the Court. However, judging from the outstanding 

issues, it still needs to take a large number of further measures in order to comply fully 

with the Court’s judgments. 

 

3.3 Turkey’s Occupation of Northern Cyprus  

 
In relation to Cyprus, despite the Court’s finding in Cyprus v. Turkey that there was 

a continuing breach of Articles 2, 3 and 5 ECHR as a result of the lack of any 

investigation into the fate of individuals who had disappeared during the Turkish invasion 

and occupation of Northern Cyprus in 1974, no measures have yet been taken by Turkey 

in that regard, save for its renewed participation in the CMP, which it claims constitutes a 
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sufficient mechanism to fulfil its obligation to investigate. 201  Turkey’s poor record of 

compliance with the Court’s judgments as regards investigations into the fate of missing 

Greek-Cypriot persons is regrettable. Turkey’s view that the CMP fulfils the duty to 

investigate has been clearly rejected by the Court and therefore, at least as a matter of 

its obligations under the Convention, Turkey has no other option than to comply by 

ensuring that mechanisms are put in place which ensure that effective investigations into 

the disappearances are carried out. Compliance with the judgments cannot be delayed 

until a global solution to the Cyprus question is found and the Court has in any case 

made clear that investigations are required irrespective of whatever political solution 

might ultimately be reached. In light of the attitude adopted by Turkey with regard to 

compliance with the Court’s judgments in relation to disappearances, the impact of those 

judgments cannot be measured in the same way as in the other case studies. There 

have been no domestic prosecutions of members of the security forces allegedly 

responsible for killings in respect of events in Cyprus in 1974, nor any investigations into 

the fate of missing persons.202 

As for the judgments which have identified serious defects in the investigations of 

more recent killings by the members of the Turkish / TRNC security forces in northern 

Cyprus, Turkey has, to a certain extent, merely gone through the motions in reopening 

investigations and/or re-examining cases. Although in relation to two of the cases 

consideration has been given to reopening investigations after the judgments, no 

meaningful action has in fact been taken and neither of the cases has lead to any 

concrete results in establishing accountability of the responsible servicemen involved in 

the violations.203 However, it is striking that in none of the cases have the measures 

taken by the domestic authorities resulted in a different outcome to that prior to the 

judgment of the Court.204 Further, Turkey has to a large extent simply relied on pre-

existing legislation, and asserted that the problem is a question of implementation, rather 

than of defects in the legislation itself. 
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3.4 Northern Ireland 

As far as compliance with the Court’s judgments is concerned, the situation in the 

United Kingdom is essentially different from those examined in the other case studies. In 

some cases arising out of the Troubles, in particular as regards the use of the “Five 

Techniques” in interrogating terrorist suspects at issue in Ireland v. United Kingdom, 

there had been a general change of policy as to how best to deal with the terrorist threat 

in Northern Ireland long before the case had been heard by the Commission, let alone 

the Court. Similarly, in relation to the group of more recent cases concerning allegations 

of lack of an effective investigation into newly-emerging allegations of collusion of the 

security forces in killings by paramilitary groups, the shortcomings in the investigative 

procedures highlighted by the Court in the relevant judgments (in particular the lack of 

independence of investigations by the Royal Ulster Constabulary) had already been 

remedied by the time the Court had issued the judgments in question.205 Furthermore, 

even in those cases where the relevant legislation or practices had not been modified 

whilst the case was pending before the Court, the United Kingdom has shown a 

willingness to adopt relatively promptly domestic measures in order to remove the 

systemic shortcomings identified by the Court.206 

With respect to individual measures, in the older cases the UK authorities likewise 

took appropriate action prior to the handing down of the Court’s judgment. This was the 

case, for instance, as far as investigation and prosecutions of the specific instances of ill-

treatment identified by the Court in Ireland v. United Kingdom were concerned. At the 

first meeting on the execution of the judgment in question, the Committee of Ministers 

accepted that, in light of the various measures which the UK had taken in relation to the 

ill-treatment condemned by the Court, including investigations and some prosecutions 

and the payment of compensation to the victims, no further measures of implementation 

were necessary.207  

However, the UK’s record of compliance with the Court’s judgments in more recent 

cases appears to be less positive. In particular, in the group of cases where the Court 

found a number of flaws in the procedure for the investigation and inquests into deaths in 

Northern Ireland involving the security forces, the UK has been relatively reluctant to 

adopt measures in order to comply with the individual measures indicated by the 

Committee of Ministers, in particular as regards reopening of investigations.208 However, 

in this regard, it would seem that at least part of the problem results from the long-
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periods of time which have elapsed since the events in question, rendering the carrying 

out of any further investigations difficult.  

Despite the initial reluctance on the part of the United Kingdom to carry out further 

investigations into the cases in question, some progress in this regard has recently been 

made with the Committee of Ministers closing its consideration of individual measures in 

two cases.209 Further, it seems that the measures taken in relation to the remaining cases 

are likely to result in the termination of supervision of execution of those judgments by 

the Committee of Ministers in the relatively near future.210 

As for impact, the interaction between the Court and the United Kingdom in the 

context of the Northern Ireland cases has, at least in some respects, had a major impact 

on the United Kingdom legal system.  

As compared to the other case studies, the impact of the Court’s judgments as 

regards the ability of the United Kingdom to effectively repress violations is far less 

significant. In contrast to the situations at issue in the other case studies, this is to a large 

extent because the UK’s legal system contained norms adequately criminalising conduct 

which violates Articles 2 and 3, and no modification of the substantive criminal law has 

been necessary as a consequence of the judgments of the Court under consideration. 

Further, in general, investigations were overall prompt and globally effective and not 

marred by the same problems which affect the other situations. As noted above, even 

before the decision of the Court in Ireland v. United Kingdom, a relatively large number of 

prosecutions had been brought against members of the security forces in relation to the 

ill-treatment at issue. In that regard the United Kingdom government relied upon statistics 

relating to prosecutions before the Court, and successfully argued when the case came 

before the Committee of Ministers that no further measures were necessary in order to 

comply with the judgment. That said, the statistics provided by the United Kingdom are of 

little concrete assistance, insofar as they do not distinguish between prosecutions for 

actions amounting to torture or other ill-treatment in violation of Article 3, and other, 

lesser, instances of abuse of detainees by members of the security forces. 

On the other hand, the Court’s more recent judgments have had a significant 

impact in other areas. In particular, on the one hand, as regards the systems of 

inquests/Coroner’s courts and on the other as regards police investigations in Northern 

Ireland. Recent institutional improvements in domestic mechanisms applicable to 

investigations of allegations of violations of Articles 2 or 3 by members of the police or of 

the security forces are, in a number of respects, a direct consequence of the 

consequence of the multiple measures taken by way of compliance with the judgments of 
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the Court in the McKerr group of cases. Although those cases relate to killings which are 

more or less historically remote, and, as noted above, the progress in the investigation of 

the individual cases have been relatively slow, the general measures adopted by way of 

compliance serve to ensure that future police investigations into killings by the security 

services are prompt, independent and efficient. Further, the position of the families of 

victims in terms of involvement in the process of inquests before Coroner’s Courts has 

been vastly improved.  

As regards past violations in Northern Ireland, as noted above, the creation of the 

Historical Enquiries Team (HET) within the SCRT is an important development in 

ensuring compliance with the judgments of the Court. In particular, in order to remedy the 

violations identified by the Court as to the lack of involvement of the relatives of those 

killed, the HET was set up with a specific role of involving the families and placing them 

at the centre of the investigation so that their specific concerns can be addressed.211 

However, it should be noted that the situation as regards the impact of the more 

recent cases is qualitatively different from that in the other case studies. In particular, far 

fewer individual cases are implicated, and the violations identified by the Court generally 

concern relatively minor violations of the obligation to carry out an effective investigation 

(i.e. issues relating to adequate participation of the families of those killed, the powers of 

inquests to make findings of fact, etc), and there are few concerns as to the willingness 

of the United Kingdom authorities to bring a prosecution if sufficient evidence is 

available.  

In relation to at least one of the individual cases (McShane), the verdict of the new 

inquest as to the circumstances in which the death of the victim occurred resulted in the 

coroner referring the case to the Director of Public Prosecutions for Northern Ireland to 

assess whether criminal proceedings should be instituted; the Director of Public 

Prosecutions has recently requested further information and is still assessing whether a 

prosecution should be brought.212 

Nevertheless, whether or not the investigations in relation to the historical cases will 

in fact eventually result in any prosecutions is perhaps open to doubt; the events in 

question are now receding into the past, with all that this implies in terms of preservation 

of evidence and the availability of witnesses. As a consequence, there may well be slim 

prospects of securing convictions for historical incidents, despite the strength and 

innovation of the Court’s rulings. Nevertheless, although in individual cases, prosecution 

and convictions are unlikely to be forthcoming, the future prospects for effective 
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investigation and prosecutions in relation to any death at the hands of the police or 

security force are much brighter. 

 

4. Global assessment and conclusions as to 

compliance and impact 

At a very general level, the case studies show that the States concerned have in all 

cases at least formally endeavoured to comply with the judgments of the Court. In 

particular, there has been a certain amount of formal compliance by Russia with the 

judgments concerning Chechnya, as well as by Turkey in relation to the PKK judgments 

(at least as concerns the adoption of general measures aimed at ensuring the 

accountability of members of the security forces), and to some of Northern Cyprus 

judgments. However, despite the adoption of various pieces of legislation or other 

administrative measures, it appears that in both the Turkish and the Russian case 

substantial compliance in practice has been limited, insofar as the measures adopted 

have been far from adequate in practice to address the shortcomings identified by the 

Court. In fact, the mere adoption of the relevant legislation or other measures appears 

not to have been accompanied by any genuine desire to ensure that the measures are 

actually implemented. As a consequence of the scarce substantial compliance by the 

States in question, the impact of the judgments of the Court – measured in terms of the 

improvement of the effectiveness of the domestic legal system to ensure effective 

investigations, prosecutions and conviction of members of the security forces responsible 

for serious abuses – has likewise been limited. 

The situation in the United Kingdom is markedly different. In general, there has 

been compliance with the Court’s judgments in terms of the adoption of general 

measures, not only as a formal matter, but also in terms of the actual implementation of 

the various measures and the amendments to existing law which have been adopted. 

Indeed, in some of the earlier cases, measures remedying the circumstances giving rise 

to a breach later identified as resulting in a violation were adopted even before the Court 

or Commission had rendered a decision. Even disregarding those latter instances, which 

cannot formally be characterised as involving compliance per se, globally, the impact of 

the judgments of the Court has been significant. However, at least as regards cases 

identifying defects in investigations, the breaches identified by the Court are to a large 

extent qualitatively different to those at issue in the other case-studies. They did not 

concern the lack of any investigation at all, as is the case in relation to some of the 

Court’s judgments examined in the other case studies; instead, they related to issues 

which may be characterised as involving “fine-tuning” of the investigative system (for 

instance, ensuring the adequate involvement of the families of the victims or the formal 

independence of those carrying out the investigation). Although violations of this type 
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have also been found in the other case studies, they have normally accompanied 

findings of violations arising from much more fundamental problems in the domestic legal 

system. 

As far as compliance with the Court’s judgment by way of individual measures is 

concerned, certain general observations may be made in relation to the specific issue of 

re-opening domestic investigations, which constitute the individual measure required in 

order to remedy the violations in relation to investigations found in many of Court’s 

judgments. In this regard, it is noticeable how little detailed information has been 

provided to the Committee of Ministers by the States in question in most cases 

(although, again, that assessment must be qualifed to a certain extent in the case of the 

United Kingdom). Further, and again, as previously noted, it is striking how little real 

progress has been made in this regard by the domestic authorities. Although some 

investigations have been re-opened, only in a very few cases does it seem that any real 

new investigative steps were actually taken. As a consequence, the re-opening of 

investigations in the instances discussed in the case studies has not in any case led to a 

different outcome or to the prosecution of those responsible. That result must be 

disappointing for the Court, the Committee of Ministers and in particular, the applicants, 

although perhaps it is not surprising given the periods of time which have often elapsed 

between the reopening of investigations and the events in question. Moreover, given the 

periods of time which have elapsed since the events in question, the operation of 

statutes of limitation is now creating problems in relation to further investigations in 

Turkey, a fact of which the Russian authorities should also be aware in order to ensure 

that the same problems do not arise in the cases concerning the events in Chechnya. 

Overall, the conclusion in relation to the re-opening of investigations must be that the 

judgments of the Court in the situations examined in the various case-studies have so far 

resulted in an unsatisfactory outcome. 

In the case of the situation in northern Cyprus, there has been significant non-

compliance with a number of the Court’s judgments, and only formal compliance in 

relation to others. Given that significant lack of compliance, the impact of the Court’s 

judgments in relation to northern Cyprus in terms of improvement in investigations and 

prosecutions has been minimal. This is especially so in relation to the violations resulting 

from the historical disappearances in 1963-4 and the Turkish military intervention in 

1974, especially insofar as Turkey has continually attempted to rely on the work of CMP 

as constituting a measure which fulfils its obligation to ensure an effective investigation, 

notwithstanding clear statements by the Court that its work can not be considered in any 

way adequate for those purposes. Nevertheless, despite the position adopted by Turkey, 

its reengagement with the CMP, has meant that the work of that body, in particular the 

Exhumation and Identification Programme, has resulted in some limited progress in the 

investigation of the fate of disappeared persons. As regards the more recent judgments 

finding violations of the right to life, although Turkey has reported some minor 
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amendments to the law of the TRNC in the field of investigations, and further, at least in 

a handful of cases, somewhat desultory efforts have been made to reopen 

investigations, the overall picture is one of poor compliance. As a consequence, overall 

there has been little impact in the sense of improvement in the ability of the domestic 

legal system in northern Cyprus to investigate and prosecute violations, in particular the 

historic disappearances dating from 1974. 

In conclusion, the case studies demonstrate that there clearly exists a large 

variation in the extent of compliance with the Court’s judgments and the impact of those 

judgments within the domestic legal systems of the countries under consideration. The 

sections which follow attempt to identify the underlying reasons for those differences. 

 

4.1 Irrelevance of the status of the Convention in domestic 
law 

As a preliminary matter, it appears that the way in which the Convention has been 

incorporated (if at all) within the domestic legal system and its hierarchical status 

amongst domestic legal sources has a relatively limited practical effect on both the level 

of compliance and the impact of the Court’s judgments. It should be emphasised that that 

issue is distinct from the extent to which the reception of the Convention into domestic 

law has an effect on compliance with the substantive obligations under the Convention 

itself, although obviously, to the extent to which the Convention has direct effect within 

the legal system, findings of violation may be avoided.213  

As a general matter, the modalities of the reception of the Convention into any 

given domestic legal system depend essentially on the monist or dualist character of the 

system in question as concerns the reception of international treaties. However, even in 

a pure monist system, where the Convention is in principle directly binding on the 

domestic authorities and directly invocable before the domestic courts, certain actions 

will often be needed to give effect to international treaties. This is particularly the case as 

regards compliance with the Court’s judgments, which may often require the amendment 

of existing legislation, the enactment of new laws, or more specific individual measures, 

such as the reopening of investigations. 
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As far as the mechanisms for giving effect to the Convention within the domestic 

system are concerned, two of the countries under consideration, the Russian Federation 

and Turkey, both have an essentially monist system, whilst the United Kingdom has a 

dualist system.214 In particular, within the Russian legal system, the Convention has de 

jure been directly applicable since its entry into force for the Russian Federation in 1996; 

as a consequence, it was thus in theory applicable at the time of the events of the 

Second Chechen War. With regard to Turkey, the direct applicability of international 

treaties under the 1982 Constitution has been consistently recognized by the Council of 

State; therefore, the Convention was, at least formally, directly applicable at the time the 

events at issue in the PKK cases took place. As regards specifically the situation in 

northern Cyprus, under the laws of the Republic of Cyprus, the Convention has 

constitutional force.215 However, although formally the Republic of Cyprus is regarded as 

the sole legitimate government of the entirety of the island, it does not exercise effective 

control over northern Cyprus, and its domestic laws do not apply there.216 With regard to 

northern Cyprus, the TRNC Constitutional Court has held that the TRNC Constitution, 

adopted on 7 May 1985, is to be interpreted in conformity with international law and the 

European Convention. 217  By contrast, the United Kingdom legal system is strongly 

dualist. Given that the incorporation of the substantive rights under the Convention within 

the UK legal system only took place following the adoption of the Human Rights Act 

1998, which entered into force on 2 October 2000, at the time of the Troubles in Northern 

Ireland the Convention could not be directly relied upon by individuals before the English 

or Northern Irish courts, although at the time of some of the later cases, the Human 

Rights Act was in force. That said, indirect effect was nevertheless given to it in a 

number of ways even prior to incorporation.218  

With regard to the status of the Convention in the domestic system, in the two 

monist systems, namely the Russian Federation and Cyprus (as well as in the TRNC), 

the Convention has constitutional status and in theory prevails over inconsistent 

domestic legislation. However, at the time of the conflict with the PKK, the hierarchical 

status of the Convention in Turkey was unclear and it is only subsequently, as the result 

of a constitutional amendment, that the Convention has been given clear constitutional 
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status.219 In the UK, as already noted, the Convention had no direct effect at the relevant 

time, and accordingly no question of its hierarchical position arose. Following the entry 

into force of the Human Rights Act, the courts are required to interpret all legislation, to 

the extent possible, consistently with the United Kingdom’s obligations under the 

Convention. However, the courts have no power to strike down primary legislation and, if 

they find that a law passed by Parliament can not be interpreted consistently with the 

Convention, the most they can do is make a declaration of incompatibility, following 

which it is for the executive to take steps to ensure amendment of the relevant law. By 

contrast, secondary legislation will be invalid to the extent that it is incompatible with the 

Convention and all public authorities (including the courts) are required to act 

consistently with it.  

Despite these differences in the position of the Convention under the domestic law 

of the States concerned, the case studies show that the different degrees of compliance 

with the Court’s judgments is in practice independent of both the extent to which the 

Convention had been received into domestic law, and any hierarchical status it may have 

in the domestic system. In the four situations examined, the highest degree of 

compliance with the judgments of the Court would appear to be that of the United 

Kingdom in relation to the Troubles in Northern Ireland; this is so, despite the lack of any 

direct applicability as a matter of domestic law at the time of many of the relevant 

judgments, and the lack of any super-legislative status of the Convention even following 

its reception into domestic law. The principal reason behind the relatively positive record 

of compliance by the United Kingdom would appear to be an ingrained culture of 

compliance with the rule of law and a consequent desire to comply with the judgments of 

the Court. By contrast, in the case of the Russian Federation, despite the direct 

applicability and the constitutional status which the Convention enjoys under Russian 

law, the record of compliance with the Court’s judgments pertaining to Chechnya has 

been relatively poor. Although the Russian Federation has on the whole complied with its 

obligation to pay the monetary compensation awarded by the Court by way of just 

satisfaction, other specific measures required for compliance, including in particular the 

carrying out of effective investigations into violations of Articles 2 and 3 identified by the 

Court, have in general not been adopted. A similar situation obtains in relation to Turkey 

in respect of cases arising out of the conflict with the PKK. Despite the direct applicability 

of the Convention under domestic law, and the its clear hierarchical status since 2004, 

Turkey has in general failed to comply with the judgments of the Court insofar as they 

require adequate and effective investigations of alleged violations of Articles 2 and 3 

ECHR committed by members of its security forces. Finally, the situation in northern 

Cyprus is rendered more complex by the existence of the TRNC, which Turkey continues 

to insist is an independent sovereign State. Nevertheless, Turkey has in general failed to 
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ensure compliance with the Court’s judgments insofar as they require effective 

investigations into violations of Articles 2 and 3 ECHR. In sum, rather than depending 

upon the extent of reception of the Convention into domestic law, or the fact that the 

Convention has any higher status under domestic law, the level of compliance with the 

judgments of the Court thus seems to depend on other factors.  

 

4.2 The political nature of the reasons underlying non-
compliance 

If the formal status of the Convention within the domestic legal system in practice 

makes little difference to the extent to which a particular State in fact complies with the 

Court’s judgments, what then is the underlying reason for the varied record of 

compliance in the four case studies under consideration?  

In a 2000 study on the issue of compliance, the PACE identified a range of reasons 

which may underlie problems of execution and implementation of the Court’s judgments. 

According to the PACE, the most common obstacles to full compliance with the 

judgments of the Court, are:  

(a) political reasons;  

(b) reasons to do with the reforms required;  

(c) practical reasons relating to national legislative procedures;  

(d) budgetary reasons;  

(e) reasons related to public opinion;  

(f) judgments drafted in a casuistic or unclear manner; and 

(g) reasons relating to interference with obligations deriving from other 

institutions.
220

  

Of course, these various possible causes of a lack of compliance are by no means 

mutually exclusive and more than one reason may be present in a given case. For 

instance, political causes for non-compliance will often by their nature be closely related 

to public opinion, especially if a particular reform is unpopular. With respect to the lack of 

compliance identified in all of the case studies with regard to some aspects of the Court’s 

judgments, it appears that the obstacles to compliance listed under (c), (d), (f) and (g) 

can be discounted. Perhaps unsurprisingly, the principal underlying essential causes of 

non-compliance in the situations studied would appear to be a combination of different 

causes, in particular a lack of political will to adopt or effectively implement particular 
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reforms.221 At least in some of the case studies, that lack of political will is accompanied 

by or results from strong underlying public opinion opposed to the adoption of the 

measures. 

In the case of Turkey and the Russian Federation, the major reason for the scarce 

degree of compliance with the Court’s judgments finding violations of the duty to 

investigate violations of Articles 2 and 3 committed by members of the security forces is 

clearly the persistent political unwillingness on the part of the authorities to prosecute 

members of the military. At least to some extent, both Russia and Turkey have taken 

important preventive measures aimed at preventing future similar violations, by 

strengthening safeguards in custody and increasing training and education of security 

forces, prosecutors and judges. However, neither State seems yet to have been able to 

establish adequate accountability of their respective security forces, either for violations 

occurring prior to the Court’s judgments or for those taking place after the judgments in 

question. The multiple violations committed by the security forces in Turkey in the conflict 

with the PKK and Russia in the Chechen conflict occurred in the context of situations 

perceived by the government and military as threatening the fundamental interests of the 

State and thus requiring drastic measures. Further, it would appear that many of the 

violations result from systematic practices which, if not explicitly directed or condoned by 

the highest political/military circles, were at the least tacitly tolerated or adequately 

condemned. In such circumstances, it would appear that the States in question are trying 

to satisfy the expectations of the military as well as internal political pressures by so far 

as possible avoiding punishment of members of the security forces for actions carried out 

in furtherance of State interests. On the other hand, those States are also purporting to 

comply with the demands of the Committee of Ministers by carrying out at least some 

investigations. However, the the majority of those investigations are then either closed 

with no prosecution or conviction, or result in punishments which are often more 

symbolic than proportionate. 

Of course, the situation in Turkey and in the Russian Federation is by no means 

unique. There is a general reluctance in many States, especially those which have to 

deal with continuous threats to the safety of their citizens coming from separatist 

movements or “terrorist” organizations, subsequently to subject the actions of the 

security forces to strict review and to ensure accountability. However, it is clear that this 

reluctance is higher in some countries than in others. Although internal political 

considerations certainly play a role, issues of the internalization of norms, reputational 
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issues, and ultimately the commitment of the political and legal system of the State to the 

rule of law are also of relevance.  

In this regard, a comparison between the attitude of the Russian and Turkish 

authorities and those of the United Kingdom is illuminating. Although reasons relating to 

a lack of political will appear, at least to a certain extent, to underlie the reluctance of the 

United Kingdom to comply with the Court’s judgments as regards the reopening of 

investigations in specific historical cases where the Court has found violations in the 

original investigation, that reluctance does not seem to be the main reason for the lack of 

compliance in this regard. Rather, the particular circumstances of the cases in question 

present significant practical problems resulting from the period of time which has passed 

since the events in question. In any event, although initially somewhat reluctant to take 

some individual measures in relation to particular cases, some action is finally being 

taken in order to attempt to ensure full compliance with all aspects of the judgments of 

the Court, although the measures taken would appear to be far from perfect. 

The difference between Turkey and Russia, on the one hand, and the UK, on the 

other, would appear, in the final analysis, to be attributable to norm-internalization and, to 

a certain extent, question of self-image. A further connected factor to be taken into 

account is the extent to which there is a culture of compliance with the rule of law in the 

State in question, both domestically, and as regards the State’s international obligations. 

The level of commitment to the rule of law clearly has a significant impact both on the 

existence of the political will to ensure accountability and on the acceptability of such 

measures from the standpoint of majority public opinion. 

With regard to the multi-faceted and complex issues that the Cyprus problem 

presents, in addition to those outlined above, other more far-reaching political 

considerations are relevant and explain in part the non-compliance by Turkey with the 

Court’s judgments concerning missed persons. In the Loizidou case, concerning the 

violations of the right to property of Greek Cypriots in northern Cyprus, one of the 

dissenting Judges noted:  

The "political nature" of the present case is […] rather related to the place of the 
courts in general, and of the Strasbourg mechanism in particular, in the scheme of 
the division and separation of powers. There, the courts have a different role to play, 
than, e.g., the legislative and executive bodies. Courts are adjudicating in individual 
and in concrete cases according to prescribed legal standards. They are ill-equipped 
to deal with large-scale and complex issues which as a rule call for normative action 
and legal reform. 

I have great respect for the principled view that the Court’s only task is to see to it 
that fundamental rights of individuals are respected, irrespective of their numbers. On 
the other hand, I see much reason to consider seriously an equally legitimate issue of 
this Court’s effectiveness in resolving human rights problems. This problem is even 
more difficult in respect of individual cases, such as the present one, which are 
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inextricably linked to, and also depend upon the solution of a large-scale inter-

communal ethnic and/or political conflict.
222

 

 

Nevertheless, the Court has continued to insist on the irrelevance of the wider 

political context in determining the obligations of State Parties under the Convention. In 

Varnava, the Grand Chamber adverted to this problem, observing, in the context of its 

discussion of the obligation to investigate under Article 2: 

It may be that both sides in this conflict prefer not to attempt to bring out to the 
light of day the reprisals, extra-judicial killings and massacres that took place or to 
identify those amongst their own forces and citizens who were implicated. It may be 
that they prefer a “politically-sensitive” approach to the missing persons problem and 
that the CMP with its limited remit was the only solution which could be agreed under 
the brokerage of the UN. That can have no bearing on the application of the 
provisions of the Convention.223 

 

As noted by one commentator, in the Cyprus cases, the European Court has been 

faced with the dilemma between “the effectiveness of the remedies the Convention offers 

over judicial restraint in the face of issues which might be better addressed in a political 

forum”.224 Compliance in the cases dealing with human rights violations resulting from the 

armed conflict and the de facto division of Cyprus seems to a large extent to be 

contingent on the overall settlement of the Cyprus problem, a question goes beyond the 

control of the Court, and is probably better left to other international organizations, such 

as the United Nations or the European Union.225 For example, the recent measures taken 

by Turkey by way of compliance with certain judgments of the Court as regards issues 

relating to property rights can be seen to have occurred principally as a result of the 

desire of Turkey to become a member of the European Union, since the execution of 

such judgments is now monitored not only by the Committee of Ministers of the Council 

of Europe, but also by the Commission of the European Communities and the European 

Parliament.226 However, the violations with which the present report is concerned are of a 

very different character. Given that Turkish membership of the EU would still appear to 

be a relatively distant prospect, and will in any case necessitate a global solution to the 

Cyprus problem, it is clear that the political interests of Turkey have not yet reached a 

point where it can no longer avoid carrying out investigations in relation to the 
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disappearances in northern Cyprus, or resolving the various other, wider issues. 

Similarly, insufficient political pressure has been brought to bear on Russia to force it to 

ensure accountability in relation to the atrocities in Chechnya.  

 

5. Improving compliance and maximizing 

impact: the way forward 

Despite the essentially political nature of the reasons underlying non-compliance 

with certain aspects of the Court’s judgments, a number of measures could improve the 

level of compliance with the findings of the Court in relation to investigations and 

prosecutions and, as a consequence, the impact of the Court’s judgments on the 

capability of the domestic legal system to address serious abuses committed by 

members of the security forces and law-enforcement officers in the future. These 

measures may be divided according to whether they involve measures to be taken by the 

Court, by the Committee of Ministers, or by the Member States of the Council of Europe. 

Each will be considered in turn. 

 

5.1 A more robust approach under Article 41 

Under Article 41 of the Convention, the Court has the power to award “just 

satisfaction” when it has found a violation of the Convention and full reparation for the 

violation cannot be made under the internal law of the State concerned. On this basis, 

the Court normally either concludes that that the mere finding of a violation of the 

Convention is to be taken as sufficient just satisfaction, or awards the applicants sums by 

way of compensation in relation to pecuniary or non-pecuniary damage suffered.227 The 

two sections which follow discuss the merits of two potential modifications to the Court’s 

traditional approach to the issue of just satisfaction might be adopted in order to improve 

compliance with the Court’s judgments. 

 

5.1.1   Ordering non-monetary measures 

Traditionally, when dealing with issues of just satisfaction under Article 41 ECHR, 

the Court has refrained from making specific recommendations or orders which went 

beyond a declaration that there has been a breach and/or the award of monetary 
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compensation for pecuniary or non-pecuniary damage. The refusal to accede to requests 

by applicants to indicate specific measures by way of just satisfaction was normally 

justified by the Court by reference to the principle of subsidiarity, by virtue of which 

respondent states have freedom of choice as regards the means to be employed in order 

to meet their obligations under the Convention to abide by a judgment of the Court 

against them.228  

More recent practice seems, however, to indicate that the Court may in some 

exceptional cases be prepared to go beyond monetary awards and order other, non-

monetary, measures by way of just satisfaction under Article 41, including for example 

ordering the release of detainees or ordering the return of property.229 However, the 

Court has so far refused to order the opening or re-opening of investigations as a 

measure to provide the applicants with “just satisfaction” under Article 41 in cases where 

a violation due to a lack of effective domestic investigation of crimes committed by State 

agents had been found.  

In a number of cases of this type, and in particular where there had been either no 

or limited compliance by the respondent State with previous judgments indentifying 

similar violations, applicants have unsuccessfully sought to convince the Court to order 

the State to undertake investigations and prosecutions. The earliest example in this 

regard is Ireland v. United Kingdom, in which the Republic of Ireland requested that the 

Court make a consequential order requiring the United Kingdom to “proceed as 

appropriate, under the criminal law of the United Kingdom and the relevant disciplinary 

code, against those members of the security forces who have committed acts in breach 

of Article 3 […] and against those who condoned or tolerated them”.230 In that regard, the 

Court concluded very briefly that it had no power to direct the United Kingdom to institute 

criminal or disciplinary proceedings, although it expressed no view on the wider question 

of whether its functions might extend, in certain circumstances, to addressing 

consequential orders to States parties.231  

In more recent times, the applicants in a number of cases concerning abuses 

perpetrated in Chechnya by members of the Russian security forces have requested, 

under Article 41 of the Convention, that the Court order that an independent investigation 
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be conducted into the death of their relatives. 232  The Court, although not expressly 

denying that it had power to order the reopening of investigations, has rejected the 

applicants’ requests, noting that since the effectiveness of the investigations had already 

been undermined at their early stages by the domestic authorities’ failure to take 

meaningful investigative measures, it was very doubtful that the situation that existed 

before the breaches could be restored. Accordingly, the Court concluded that it was most 

appropriate to leave it to the respondent State to choose, under the supervision of the 

Committee of Ministers, the means to be adopted in order to comply with the judgment.233 

A similar conclusion was reached by the Third Section of the Court and affirmed by the 

Grand Chamber in the case of Varnava v. Turkey. In that case the applicants had 

requested consequential orders requiring the opening of investigations, in support of 

which, as discussed further in the following section, they also requested an order that in 

default of adoption of those measures, Turkey was to pay damages on a steadily 

increasing scale until such time as it had complied. Both the Third Section and the Grand 

Chamber saw no reason to make the specific non-monetary orders requested. The 

Chamber noted, that given the ongoing supervision by the Committee of Ministers of 

Turkey’s compliance with the judgment in Cyprus v. Turkey, it would be neither 

“appropriate or constructive, or even just, to make additional specific awards or 

recommendations in regard to individual applicants”. 234  The Grand Chamber took a 

slightly different approach: having reaffirmed its previous jurisprudence to the effect that, 

in principle, the respondent State remains free to choose the means by which it will 

discharge its legal obligation under Article 46 of the Convention to abide by a judgment 

of the Court, it concluded that consequently it fell to the Committee of Ministers “to 

address the issues as to what may be required in practical terms by way of 

compliance”.
235

  

The reluctance of the Court in these cases to order the opening/reopening of 

investigations as consequential, non-monetary measures by way of just satisfaction 

under Article 41 is questionable for a number of reasons. First, in light of both the letter of 

the Convention and the Court’s practice, it is clearly arguable that the notion of “just 

satisfaction” under Article 41 is broader than that of pecuniary compensation. It cannot 

be denied that the Court has regarded it as legitimate, at least in certain circumstances, 

to make specific orders relating to the adoption of non-monetary measures.236 Second, at 

least in some circumstances, the ordering of investigations would appear to be justified 
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on the basis of the principle of restitutio in integrum. That principle requires that, where a 

violation of an international obligation has been found, the injured party should be put, as 

far as possible, in the position he would have been in had the violation not taken place. 

The principle of restitution in integrum is a cardinal principle of the international law of 

State responsibility and has been affirmed on a number of occasions by the European 

Court.237 Further, it is clear that, as a matter of the substantive obligations under the 

Convention, a failure to carry out an effective investigation into death or ill-treatment will 

normally constitute a continuing breach of the Convention; as a result, the only way in 

which to put an end to such a breach is through perfoming an adequate investigation or 

re-opening an investigation.  

The further step to accepting the possibility that the Court may make orders 

requiring the starting or reopening of investigations by the Court, which would only make 

explicit what is already abundantly implicit, is a relatively small one. In that regard, 

certain observations made by the Grand Chamber in Varnava v. Turkey are particularly 

striking. In particular, the Grand Chamber made clear that even the passage of a period 

of over thirty years since the events in issue could not absolve Turkey of the obligation to 

carry out an effective investigation; in that regard, although it did recognize that that the 

investigations might prove inconclusive, or that insufficient evidence might be available, it 

emphasised, referring to the experience in Northern Ireland with the the SCRT and HET, 

that such an outcome “is not inevitable even at this late stage” and that, as a result, “[i]t 

cannot therefore be said that there is nothing further that could be done”. 238  Those 

conclusions are obviously in some tension with the Grand Chamber’s later conclusion 

that it was, in principle, for the State to choose the means by which to comply with the 

judgment. 

It may also be noted that other human rights monitoring bodies, in particular the 

Inter-American Court of Human Rights, have taken a more robust approach under their 

respective constitutive instruments to the issue of non-monetary measures and have 

been more willing to order such measures. The Inter-American Court provides a good 

comparison as it has dealt with cases similar to those considered in the present report, 

albeit that the relevant provision relating to reparation, Article 63(1) of the American 

Convention on Human Rights, is framed in far wider terms than Article 41 of the 

European Convention insofar as it provides that if the Inter-American Court finds a 
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violation it shall “rule that the injured party be ensured the enjoyment of his right or 

freedom that was violated” and that, if appropriate, the Inter-American Court can order 

that “the consequences of the measure or situation that constituted the breach of such 

right or freedom be remedied and that fair compensation be paid to the injured party”.239 

Where the Inter-American Court has found that restoration of the situation existing prior 

to the breach is no longer possible (e.g. in cases regarding disappearances, in which the 

death of the disappeared individual has to be assumed after the passage of a certain 

period of time), it has held that it possesses the power to order an investigation into the 

facts related to the arrest or disappearance and the punishment of the agents 

responsible for the violation.240  

Further, most of the objections to the European Court ordering the adoption of 

specific measures are relatively easily dismissed. For instance, the ordering of specific 

measures, including reopening of investigations, poses no problems from the viewpoint 

of the subsidiary role of the Convention mechanisms. This is particularly so in light of the 

fact that, as noted above, it is well-established in the jurisprudence of the Court, as well 

as in the practice of the Committee of Ministers, that a violation of an obligation to 

investigate constitutes a continuing violation. As such, a violation of this type can 

normally only be remedied by the reopening of an investigation, or the institution of a 

new investigation where none has taken place previously. 

With regard to specific remedial measures consisting in the opening or re-opening 

of investigations, it is also to be noted that ordering further investigations is somewhat 

less invasive, when compared, for instance, to ordering the release of a detainee. The 

outcome of an investigation is naturally not known beforehand, and the most the Court 

may do is order the authorities to carry out an effective investigation. In this regard, it is 

clear that the Court cannot dictate the outcome of the investigation, and in particular 

whether, following a fresh investigation, a prosecution should be instituted, although a 

decision not to prosecute which was not justified on the facts would itself raise issues 

under the Convention. 

Although the Court’s constant jurisprudence has been to the effect that 

implementation of the obligation of restitutio in integrum falls to be given effect at the 

stage of execution of a judgment under the supervision of the Committee of Ministers 

under Article 46 of the Convention, rather than by the Court,241 in light of the recent 

developments in the Court’s approach to the adoption of non-monetary measures, it 
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would appear that some cracks are increasingly appearing in the Court’s strict 

application of the principle. 

Quite apart from the Court’s consolidated jurisprudence in this regard, a number of 

other objections may be made to such an approach. For instance, it is true that some 

States, including Russia, have in a number of cases failed to comply with specific 

individual measures recommended by the Committee of Ministers calling for the re-

opening of investigations as part of compliance with judgments of the Court. There is no 

reason to think that they would adopt a different attitude merely because the measure in 

question had been ordered by the Court. However, such considerations cannot justify the 

exclusion of the possibility for the Court to order specific measures per se. That logic 

likewise undermines and negates the binding character of the obligation to comply with 

any judgment of the Court, and the system of execution foreseen by the Convention as a 

whole. 

A further objection, of a more practical nature, to the ordering of investigations by 

the Court is that, due to the substantial delays before cases are heard by the Court, by 

the time a judgment has been given the prospect of any investigation producing new 

useful evidence may well be very slim. In this regard, the Court’s decision to reject 

requests made by the applicants in some of the Chechen cases for an order for 

investigations to be carried out seems to show an awareness on the part of the Court of 

the limits of a restitutio based approach. In rejecting the applicants’ request, the Court did 

not state that it lacked competence to make orders such as those requested by the 

applicants, but merely that, in the circumstances of the cases, it was doubtful that 

restitutio in integrum could be achieved, and it was on that basis that it refused to make 

the orders.242 Although this might be the case, it is important to note that the damage 

done to the prospects of an effective investigation due to the passage of time is further 

compounded by the period which it normally takes for the Committee of Ministers 

actually to consider what measures should be taken by way of execution of the 

judgment. From this perspective, the fact that the Court ordered an investigation in the 

judgment itself would in practice render execution by the Committee a great deal simpler 

in many cases.  

In conclusion, the language of Article 41 of the European Convention is relatively 

broad and open-textured, and the Court is fully empowered to make more wide-ranging 

awards of just satisfaction. In that regard, it should adopt a more far-reaching approach 

to non-monetary measures and be prepared to order the reopening or instigation of 

investigations in appropriate cases. As noted by one commentator, it would appear that 

so far the Court has indicated which specific measures should be adopted by the 
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respondent State “[o]nly when the violation is such that it excludes any choice as to the 

means of reparation open to the State.”
243

 However, in circumstances involving a failure 

to carry out an effective investigation or any investigation at all in violation of the 

procedural obligations under Articles 2 and 3 ECHR, the only conceivable measure to 

comply with the judgment is that of starting or reopening the investigation. In this regard, 

the criticism expressed by the Venice Commission of the cautious approach of the Court 

to the issue of non-monetary remedies may be endorsed:  

[…] in application of Article 41 of the Convention the question of the possible 
award of just satisfaction is subsidiary to that of restitutio in integrum. The Court 
should thus address the question of whether and to what extent concrete reparation 
is possible, prior to examining whether and to what extent it is appropriate to award, 
instead or in addition, just satisfaction. The Court would need to give indications as to 
what would constitute adequate reparation in the type of case under consideration, in 
order to express its view as to whether such reparation would be possible, wholly or 
in part, under the applicable national legislation. […] In such scenario, the Court 
would play an active role in the matter of ensuring implementation of its own 
judgments […]: in general terms, it would give directions as to the individual and 
general measures whose realisation is necessary in given cases of Convention 
breaches. Further, in relation to individual cases, once it would find that it is possible 
to put the applicant, insofar as possible, in the same situation as he or she enjoyed 
prior to the violation of the Convention, i.e. to achieve restitutio in integrum, it would 
monitor its achievement and subsequently, if necessary, would grant monetary 
compensation should this restriction not be possible or sufficient (it may grant moral 
damages, for instance).244 

 

The advantages identified by the Venice Commission are clearly relevant in the 

kind of cases under consideration. First, an order by the Court requiring the respondent 

State to carry out ex novo or to reopen an investigation is undoubtedly comparatively 

stronger and more authoritative than any recommendation to the same effect by the 

Committee of Ministers in its supervisory role. Second, the judgments would also be 

clearer and more specific as to what measures the respondent State is required to 

undertake in order to fulfil its obligations under Article 46 of the Convention and 

supervision of compliance by the Committee of Ministers would therefore be simpler.  

 

5.1.2   Increasing damages for non-compliance? 

In one recent case against Turkey, the applicants tried to pursue a different avenue 

to make sure that the respondent State would comply with the judgment of the Court. In 

Varnava and Others v. Turkey, the applicants requested not only that the Court order the 
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respondent Government to take specific remedial measures, but also that the Turkish 

Government be required to pay a sum of money as “increased damages” for every day 

between the date on which the judgment became final and the implementation of the 

remedial measures in question.245  

The Chamber, whilst noting “the applicants’ concern to induce the respondent 

Government to take action as promptly as possible under pain of increased damages”, 

found “no precedent for such an ongoing, indefinite and prospective award in its case-

law and perceived no basis of principle on which to embark on such a course in the 

present case”.246 The Grand Chamber likewise rejected the applicants’ request for daily 

fines for such period as Turkey was in continued non-compliance, noting that it had 

consistently rejected claims for punitive damages, and that there was “little, if any, scope 

under the Convention for directing Governments to pay penalties to applicants which are 

unconnected with damage shown to be actually incurred in respect of past violations of 

the Convention; in so far as such sums would purport to compensate for future suffering 

of the applicants, this would be speculative in the extreme.”
247

 

The rejection of such an innovative approach by the Court may be seen as a major 

missed opportunity to ensure greater compliance with its judgments. The power to make 

orders for progressively larger sums to be paid in the case of non-compliance with a 

judgment is not unknown among international courts and tribunals; for instance, the 

European Court of Justice has a power to order the payment of daily penalties in the 

event that the respondent State fails to comply with a previous judgment, although 

admittedly that power is expressly foreseen by a treaty provision.248 On the other hand, 

the appropriateness of such an approach under the European Convention can be 

doubted. In the structure of the European Convention, the role of the European Court is 

to identify violations of the Convention; in principle, as the Court has repeatedly noted, 

questions of compliance with the judgments and what measures are to be taken in that 

regard fall within the competence of the Committee of Ministers. On that basis, an 

appropriate division of labour between the Court and the Committee of Ministers 

therefore requires that the Court abstains from awarding progressively increasing 

damages in case of non-compliance. Further, the example of the power of the European 

Court of Justice is not entirely apposite; under European Union law, daily penalties may 

only be imposed as the result of proceedings brought by the Commission following a 

failure to comply with a previous judgment. The penalties are fines paid to the 

Commission itself as the guardian of compliance with European law, rather than being 
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paid to the applicants as increased damages, as was envisaged by the applicants in 

Varnava.  

In any case, the adoption of “fines” proposed by the applicants in Varnava would 

have been a major departure from both the text of the Convention and the Court’s 

interpretation of it to date. It would have been certain to have provoked protest from a 

large number of Member States and could even conceivably have caused a crisis 

resulting in the withdrawal of some States from the Convention and the Council of 

Europe. Although it is possible to envisage an amendment to the Convention expressly 

conferring on the Court the power to order graduated damages for such period that a 

judgment is not complied with, realistically such a prospect is remote and could only take 

place as part of a comprehensive overall of the system of enforcement of judgments, 

involving a substantial revision of the role of the Committee of Ministers.  

 

5.2 Pilot judgments 

Starting in 2004, with the encouragement and at the instigation of the Committee of 

Ministers, 249  the European Court has on occasion adopted a different approach to 

consideration of cases where closely similar or identical violations all arise from the same 

underlying systemic or structural problem. Under the so-called “pilot judgment” 

procedure, in carefully selected groups of cases involving allegation of similar violations 

as a result of a systemic problem in the respondent State, the Court will choose one case 

as representative of the group, staying all other similar pending cases, and proceed to 

analyse the underlying structural or systemic problem giving rise to the violations. In such 

cases, the Court will, exceptionally, make suggestions/recommendations to the 

respondent State as to what measures may be appropriate in order to resolve the 

underlying problem.250 

Although the indications given by the Court in the “pilot judgments” as to how the 

respondent State might solve the underlying systemic or structural problem are not 

binding and constitute no more than recommendations by the Court in that regard, there 

is a strong incentive for the State to follow those indications, or to adopt some other 

suitable solution in that regard. Such an incentive is represented by the fact that, if the 

respondent State fails to address the systemic problems identified by the Court in a 

satisfactory manner, the Court will proceed to lift the stays on all other similar cases and 

then to deal with them individually, potentially in a relatively summary fashion, awarding 

sums by way of just satisfaction in each case.  
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Notwithstanding the systematic and widespread nature of at least some of the 

violations identified by the Court in relation to investigation and prosecution of serious 

violations of Articles 2 and 3 at issue in the case studies, the Court has so far not 

adopted pilot judgments in relation to any of the situations examined in the case studies. 

One simple explanation for this is that in relation to all of the situations at issue in the 

case studies (in particular, in relation to Northern Ireland and PKK/Turkey, and to a 

lesser extent, in relation to Cyprus and Chechnya), the violations and principal waves of 

cases occurred well-before the Court started to adopt its first pilot judgments in 2004. 

However, even in relation to the Chechen situation, in which large numbers of broadly 

similar cases are still coming before the Court, the Court has not resorted to the “pilot 

judgment” procedure.  

It is suggested that a further measure which might be adopted by the Court in order 

to increase compliance by State with judgments finding violations of the procedural 

obligations under Articles 2 and 3 is the expansion of the “pilot judgment” procedure, so 

as to encompass situations involving multiple, widespread and similar violations of the 

obligation to to investigate allegations of violations of the right to life and the prohibition 

of torture and ill-treatment. Such an approach would have the advantage both of 

reducing the burden on the Court in having to deal with numerous essentially similar 

cases, as well as reducing the time taken to deal with individual cases. Further, to the 

extent that the Court in pilot judgment cases goes beyond its normal role by actually 

recommending the measures which should be considered by the State in order to put an 

end to the violations, thereby clearly identifying what is required, compliance (and its 

monitoring by the Committee of Ministers) would be improved. The pilot judgment 

procedure would be particularly suitable where deficiencies in investigations are 

widespread and therefore raise issues in a large number of similar cases. Such 

widespread deficiencies have a tendency to result from systemic problems in domestic 

legislation or practice, for instance problems arising from a a lack of independence of the 

investigating authorities, or due to inadequate rules or discipline in practice in the taking 

of evidence. Such problems are particularly apt to be addressed by the pilot judgment 

procedure. 

Admittedly, such an approach would not be without problems. So far, the situations 

in relation to which pilot judgments have been adopted by the Court have concerned 

groups of very similar cases resulting in large numbers of applications, for instance in 

relation to claims of violations of the right to peaceful enjoyment of property, situations 

where there was a lack of a effective remedy in the domestic legal system, including in 

cases in which there were widespread and persistent failures to enforce final domestic 

judgments or re-trial of those convicted in absentia, and finally in relation to the mass of 

cases arising from systemic problems leading to multiple violations of the right to a trial 
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within a reasonable time. 251  The violations in such cases may be seen as being 

essentially “administrative”, resulting from the functioning of particular institutions or 

particular legislative provisions.  

Obviously, violations of those types are far removed from cases concerning 

violations of the right to life or the prohibition of torture and ill-treatment by members of 

the security forces, where the underlying factual situation may be markedly different in 

each case. In addition, the latter type of cases will almost always involve substantial 

disputes of fact between the applicants and the respondent Government, including 

disputes as to precisely what happened to the victims and/or who is responsible for the 

alleged violations. It may be hypothesized that the particularly serious nature of the 

violations in issue, coupled with the variety of substantive violations alleged and the 

presence of disputed questions of fact in many of the Chechen cases represents the 

reason why the Court has so far apparently considered that the “pilot judgments” 

procedure is inappropriate for the remaining Chechen cases. It may well be that, as 

noted by Judge Wildhaber “not every situation giving rise to what we call repetitive cases 

is suitable for the pilot-judgment approach adopted in Broniowski”.252 However, quite 

apart from the disputed factual background of each case, at least some aspects of the 

Chechen cases would appear to be suitable for the pilot judgment procedure insofar as 

they disclose recurring themes relating to the inadequacy of the investigation or a failure 

to comply with other positive obligations of a procedural nature. In this regard, in light 

both of the findings of the Court and of the assessment of the situation to date carried out 

by the Committee of Ministers, there is little doubt that the reasons underlying those 

violations are “systemic”.  

Nevertheless, the pilot judgment procedure would need a certain amount of 

modification and tailoring if it were to be applied efficiently to such cases. It is obviously 

undesirable that the substantive claims of violation in the “following” cases, which, if 

anything, are more important than the procedural claims, should be stayed pending the 

outcome of the pilot judgment procedure, as would normally be the case under the pilot 

judgment procedure. Further, even if there were compliance as regards the defective 

investigations, this would not dispose of the substantive claims. One solution might be to 

hive off the particular claims of violation relating to the inefficiency of investigations to 

one pilot judgment case, while allowing the substantive claims to proceed separately as 

normal, although this would largely defeat one of the principal underlying purposes of the 

‘pilot judgment’ procedure of shielding the Court from having to examine large numbers 

of essentially similar cases. That said, the willingness of the Court to apply the pilot 
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judgment procedure relatively flexibly to a range of systemic problems is evident from the 

decision in Burdov v. Russia (No. 2), a pilot judgment relating to the widespread failure in 

the Russian legal system of ensuring the enforcement of final domestic judgments. As 

noted by Leach et al: 

There were two distinct differences between Burdov (No. 2) and the earlier Polish 
pilot judgments (Broniowski and Hutten-Czapska). First, Mr Burdov did not belong to 
an ‘identifiable class of citizens’; the problem of the non-implementation of domestic 
court judgments affected many thousands of people in very different situations. In that 
sense, the category of people affected was ‘open-ended’. Second, as noted above, 
his case was far from being the first case against Russia relating to the problem of 
non-enforcement of domestic judgments, unlike the Polish cases, which were the first 

cases of their kind. […]
253

  

 

Resort to pilot judgments might be effective insofar as the violations at issue derive 

from deficiencies in the relevant domestic legislation and to the extent to which the Court 

is able to indicate possible modifications to the law which are likely to prevent similar 

violations. However, it should be noted that the procedure in question is not a panacea 

and offers no particular advantages over normal judgments in terms of ensuring that 

investigations in the particular individual cases are in fact reopened and conducted 

effectively. That problem is to some extent attenuated at the stage of enforcement to the 

extent that such judgments are subject to enhanced and speedy supervision of execution 

by the Committee of Ministers; in that regard, Rule 4(1) of the Rules of Procedure of the 

Committee of Ministers in relation to execution of judgments of the Court, expressly 

foresees that the Committee “shall give priority to supervision of the execution of 

judgments in which the Court has identified what it considers a systemic problem in 

accordance with Resolution Res(2004)3 of the Committee of Ministers on judgments 

revealing an underlying systemic problem.”254 Such enhanced supervision, if applied with 

diligence by the Committee, could result in not only adoption of reforms aimed at 

removing the systemic problem identified by the Court, but also individual measures 

aimed at wiping out the violation in the individuals cases in which the sytemic violation is 

identified.   

Finally, whether or not the pilot judgment procedure can (or should) be adapted so 

as to deal with systemic deficiencies relating to investigations in situations of mass 
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atrocities committed by State agents, at least some additional pressure might be put on 

respondent States if the Court were to indicate more often in its judgments that similar 

issues had arisen in a previous judgment and had not resulted in the adoption of 

appropriate measures. That approach has been endorsed by both the Venice 

Commission and the Parliamentary Assembly of the Council Europe.255 

 

5.3 Proper evaluation of the impact of measures taken 
before closure of examination of a case 

According to the Rules of the Committee of Ministers for the supervision of the 

execution of judgments, the Committee adopts a final resolution when it has established 

that the respondent State has taken all the necessary measures to abide by the 

judgment.256  

As regards the situations examined in the case studies, the Committee of Ministers 

has adopted such final resolutions in relation to either individual cases or groups of 

cases in respect of Northern Ireland and some of the cases arising out of the situation in 

Cyprus. However, even though final resolutions have not been adopted as regards the 

groups of Chechen cases, the cases arising out of the Turkey/PKK conflict and most of 

the Cypriot cases, the Committee has decided to close parts of its examination of certain 

issues concerning compliance with the Court’s judgments in those cases. For instance, 

in relation to the PKK cases, the Committee of Ministers concluded in an Interim 

Resolution adopted in 2008 its examination of the general measures concerning 

procedural safeguards in police custody, improvement of professional training of 

members of the security forces, the question of giving direct effect to the requirements of 

the Convention, the provision of prompt compensation, and training of judges and 

prosecutors. 257  In this regard, there are clear indications that, although Turkey has 

undoubtedly made significant progress, insofar as it has adopted wide-ranging 

institutional reforms by way of general measures in compliance with the various 

judgments, the actual impact of the measures in question has yet to be felt and the 

measures in question are not sufficient to address the defects identified in the relevant 

Court’s judgments.258 It is notable that, according to the Committee of Ministers, the 

outstanding compliance issues in relation to the PKK cases relate to ensuring enhanced 
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accountability of members of the security forces in practice and ensuring the overall 

practical impact of the general measures adopted under the other headings.259 

One may question the wisdom of the Committee of Ministers’ decision to close its 

examination of the particular general measures required, while maintaining examination 

of a broad and somewhat ill-defined category relating to the “practical impact” of those 

same general measures. There is undoubtedly a risk that closing the examination of the 

particular general measures may result in a reduction of the pressure felt by Turkey to 

ensure that the general measures adopted have the required practical effects. On the 

other hand, the closing of the examination of those specific issues may be seen as a 

reward for and recognition of the extensive reforms which Turkey has undertaken, and 

the fact that it has formally fulfilled the demands of the Committee of Ministers in relation 

to the enactment of specific reforms, even if those reforms are in fact having little impact 

in practice. From this perspective, the approach of the Committee of Ministers may be 

seen as a balanced one which recognizes the progress achieved by Turkey, while 

underlining that the problem is now not so much the content of the substantive law, but a 

question of changing attitudes. In that regard, the approach adopted would seem to be 

aimed at ensuring that Turkey remains engaged in complying with the judgments in 

question. Nevertheless, it may be asked whether a better approach would not have been 

to maintain examination of each of the specific measures demanded by the Committee of 

Ministers by way of compliance until such time as the measures in fact have had the 

necessary practical effects. 

Further, some criticism may be made of the way in which the Committee of 

Ministers has agglomerated the cases arising out of the actions of the Turkish security 

forces in the conflict with the PKK into a single group for the purposes of supervision of 

execution. The cases included in the group identified a large variety of different 

violations; although undoubtedly there are some common structural features which 

underlie many of those violations, the aggregation of the cases has meant that 

monitoring compliance of the individual measures in relation to each of the specific cases 

is extremely difficult and has to some extent fallen by the wayside as a result of the focus 

on the general measures in relation to the more far-reaching structural problems. In this 

regard, it is notable that the Committee of Ministers has to a large extent done little in the 

way of ensuring that individual measures involving, for instance, effective investigations 

into particular violations identified by the Court in individual cases are in fact carried out, 

those measures having been largely subordinated to the issue of the adoption of general 

measures.260 
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In conclusion, rigorous examination by the Committee of Ministers of both the 

individual and general measures taken by States in order to comply with judgments of 

the Court, as well as ensuring that the measures adopted in fact are effective in practice, 

is vital. Although it is of course true that, just as the number of applications to the Court 

has swelled, so has the number of judgments execution of which the Committee of 

Ministers is required to supervise, the fact that the Committee is heavily burdened cannot 

justify a more relaxed attitude to compliance by States with judgments of the Court. If the 

European Convention is to play its role in effectively protecting the fundamental rights of 

individuals, States which have been found to have violated the Convention cannot then 

be allowed to get away with adopting more or less cosmetic legislation which does not in 

fact function in practice.  

 

5.4 A more robust approach to supervision of execution of 
judgments 

Under Article 46(2) of the Convention, the Committee of Ministers is entrusted with 

the primary responsibility for supervising the execution of Court’s judgments. The 

modalities in which the Committee carries out its responsibilities in this regard are set out 

in the Rules of the Committee of Ministers for the supervision of the execution of 

judgments and of the terms of friendly settlements, adopted in 2001 and amended most 

recently in 2006. 261  These Rules provide that, when supervising the execution of a  

judgment, the Committee is to examine whether the following questions: 

(a) whether any just satisfaction awarded by the Court has been paid […]; 

(b) if required, and taking into account the discretion of the High Contracting Party 
concerned to choose the means necessary to comply with the judgment, whether:  

i. individual measures have been taken to ensure that the violation has ceased 
and that the injured party is put, as far as possible, in the same situation as that 
party enjoyed prior to the violation of the Convention;  

ii. general measures have been adopted, preventing new violations similar to that 

or those found or putting an end to continuing violations.”
262

 

 

In the exercise of its supervisory functions, the primary means available to the 

Committee of Ministers in order to exert pressure on a Contracting State which fails to 

comply with a judgment of the Court, or even simply delays adopting the necessary 
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measures, is the adoption of interim resolutions or decisions.263 The content of those 

interim resolutions may be essentially of three types:  

(1) the Committee may take note that no measures have been adopted by the 

State, and invite it to comply with the judgment; 

(2) the Committee may take note of progress made, and call upon the State to 

take further specific measures in order to ensure compliance. In areas 

where multiple measures are required in order to address different 

shortcomings identified by the Court, interim resolution may also be used 

in order to terminate consideration of specific issues following the 

achievement of progress in relation to a specific issue (although this 

function is also on occasion taken by decision); 

(3) in exceptional cases, the Committee may threaten a non-compliant State 

with the adoption of sanctions, including in particular the invocation of 

Article 8 of the Statute of the Council of Europe and possible suspension 

of the voting rights or exclusion of the State in question from the Council of 

Europe.264  

 

With regard to the situations considered in the present report, the Committee of 

Ministers has adopted interim resolutions in relation the situation in Cyprus (with regard 

to the execution of the Court’s judgment in Cyprus v. Turkey), in relation to several of the 

groups of cases arising out of the actions of the security forces in Northern Ireland, as 

well as with regard to cases arising out of actions of the security forces in the context of 

the conflict with the PKK in Turkey. As noted above, final resolutions terminating the 

Committee’s supervision of execution have also been adopted in a number of the cases 

examined arising out of the PKK-Turkey conflict and some of those relating to the 

Troubles in Northern Ireland. By contrast, no interim resolution has yet been adopted in 

relation to the Khashiyev group of cases, which gathers together the majority of the 

cases against Russia arising out of the Chechen conflict. 

All of the interim resolutions adopted to date in the situations under consideration 

fall within the second category outlined above, insofar as they take note of certain 
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progress and encourage the State to adopt further measures in the future. To date there 

has been no express discussion by the Committee of Ministers of resorting to invocation 

of Article 8 of the Statute of the Council of Europe so as to threaten any of the States 

under consideration with suspension of voting rights or exclusion from the Council of 

Europe.265  

This is so even where there has been persistent non-compliance with judgments of 

the Court, as is for instance the case with regard to Turkey’s continued reference to the 

work of the CMP and its refusal to adopt any other measures in relation to 

disappearances in Cyprus by way of compliance with the Court’s judgment in Cyprus v. 

Turkey.266 Similarly, the Committee of Ministers does not appear to have made full use of 

what is probably the only tool at its disposal to ensure compliance with the Court’s 

judgment, i.e. political pressure, with regard to the execution of the judgments 

concerning failure to investigate abuses committed in the contest of the PKK conflict. For 

example, as noted above, given the conclusion by the Committee of Ministers of its 

examination of the general measures of compliance with the judgments in some cases, 

Turkey appears to have escaped relatively lightly, even though the measures adopted do 

not appear to have been effective in practice.  

In respect of actions taken by the security forces in Chechnya, although the 

Committee of Ministers has issued a number of decisions, no interim resolution has yet 

been adopted, despite the fact that the Court issued judgments in the first Chechen 

cases in 2005. The slow progress of the Committee in this context has been noted by the 

PACE, which criticized the Committee for being too lenient in its monitoring of execution 

of the Chechen judgments. In a Recommendation adopted in January 2006, the PACE 

“urged the Committee of Ministers to confront its responsibilities in the face of one of the 

most serious human rights issues in any of the Council of Europe’s member states, as 

the lack of effective reaction by the Council’s decision-making body has the capacity to 

seriously threaten the credibility of the whole Organisation” and, accordingly, “urged the 

Committee of Ministers to discuss ways and means to prevent new human rights 

violations and to overcome the climate of impunity in the Chechen Republic, and to 

address appropriate recommendations to the Government of the Russian Federation”.267 

In response to that Recommendation, the Committee of Ministers recalled that its 

standpoint as regards the situation in the Chechen Republic was based on the following 

principles: 
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 Or at least, not as a reaction to failure to comply with judgments in the cases under examination. Turkey’s non-
compliance with the decision of the Court awarding sums by way of just satisfaction in Loizidou v. Turkey led the 
Committee of Ministers to implicitly brandish the threat of exclusion for the first time, although that threat was 
implausible; for discussion, see Lambert Abdelgawad (above n. 255), p. 45 and see n. 272 below.  
266

 See Annex, Section 4.3.2. 
267

 PACE Recommendation 1733 (2006), “Human rights violations in the Chechen Republic: the Committee of 
Ministers’ responsibility vis-à-vis the Assembly’s concerns”, 25 January 2006, available at 
http://assembly.coe.int/main.asp?Link=/documents/adoptedtext/ta06/erec1733.htm, §§ 2 and 3. 
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(a) full support of the territorial integrity of the Russian Federation; 

(b) absolute denouncement of all forms of terrorism; 

(c) only political means can lead to a long-lasting solution to the situation in the 

Chechen Republic; 

(d) democracy, human rights and the rule of law must be fully respected in 

accordance with Council of Europe standards; and 

(e) human rights violations must be effectively and thoroughly investigated and 

adequately remedied and the perpetrators of crimes must be brought to 

justice.
268

 

As regards implementation of the Court’s judgments in the Chechen cases, the 

Committee of Ministers observed at the outset of its supervision that those judgments 

required significant individual and general measures. In 2006, the Department for the 

Execution of Judgments noted that, in particular, “the existence of procedures allowing a 

thorough and effective investigation into alleged abuses [was] one of the core 

requirements highlighted by the judgments”.269  

Although certain shortcomings have been identified with the practice of adoption of 

interim resolutions and, accordingly, it has been recommended that “faster and more 

instructive decisions should replace interim resolutions in certain circumstances”,270 the 

censure and political impact of a reasoned, fully motivated interim resolution will 

generally be substantially greater than that of relatively terse decisions. The recent 

practice of the Committee to frequently endorse the assessments and recommendations 

contained information documents prepared by the Department for the Execution of 

Judgments in decisions 271  is no substitute for the adoption of resolutions where 

appropriate.  

In conclusion, a more robust approach to supervision of the execution of judgments 

by the Committee of Ministers is required, involving at a minimum, the more frequent 

adoption of strongly-worded interim resolutions clearly condemning the lack of 

compliance by the respondent State. As for the possibility of adopting interim resolutions 

falling within the third category outlined above, i.e. containing a threat of a “sanction”, it is 

to be noted that in over 60 years of existence the Committee has only very infrequently 
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 “Human rights violations in the Chechen Republic: the Committee of Ministers’ responsibility vis-à-vis the 
Assembly’s concerns”, PACE Recommendation 1733 (2006), Reply adopted by the Committee of Ministers on 10 
May 2006 at the 946

th
 meeting of the Ministers’ Deputies”, CoE doc. CM/AS(2006)Rec1733 final, § 1. 

269
 CoE doc. CM/Inf/DH(2006)32 (above n. 419), § 44. 

270
 Lambert Abdelgawad (above n. 255), p. 43. 

271
 Ibid. Such document haves been produced in respect of actions of security forces in Chechnya, the most 

recent publicly available document dating from late 2008 (CoE doc. CM/Inf/DH(2008)33, Addendum, 28 
November 2008). A more detailed report regarding Chechnya is currently being prepared as a result of the 
outcome of the first and the second rounds of bilateral consultations with the competent Russian authorities (see 
CoE doc. CM/Del/Dec(2009)1051 (above n. 65), Decision, § 5). 
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resorted to such measures.272 The main concern in this regard is of course that the 

exclusion of a State from the Council of Europe would almost invariably be 

counterproductive. In this regard, the drafters of the Explanatory Report to Protocol No. 

14 have noted that: 

Currently the ultimate measure available to the Committee of Ministers is recourse to 
Article 8 of the Council of Europe’s Statute (suspension of voting rights in the 
Committee of Ministers, or even expulsion from the Organisation). This is an extreme 
measure, which would prove counter-productive in most cases; indeed the High 
Contracting Party which finds itself in the situation foreseen in paragraph 4 of Article 

46 continues to need, far more than others, the discipline of the Council of Europe.
273

  

 

Nevertheless, the threat of exclusion may constitute an effective tool at least as 

regards some States, in particular Turkey, given that continued membership of the 

Council of Europe is essential from a political point of view in the context of negotiations 

for EU accession. In any event, even without resorting to the extreme measure of 

expulsion of a State from the organization, lesser sanctions could be adopted. The 

Committee of Ministers has, to date, apparently regarded the suspension of voting rights 

as an extreme measure, perhaps because it constitutes the first step on the road towards 

expulsion in the case of continued non-compliance. However, it may constitute an 

adequate means of exerting pressure on persistently non-compliant States for precisely 

that reason. Other possible sanctions for non-compliance could include the “exclusion of 

the member State concerned State from assuming leading positions or certain functions” 

within the Council of Europe.274  
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 Lambert Abdelgawad (above n. 255), at pp. 40-41; for a rare example, see e.g. Interim Resolution 
ResDH(2003)174, of 12 November 2003 concerning the just satisfaction award of the Court in the Loizidou case, 

in which the Committee urged Turkey to pay the just satisfaction ordered by the Court within one week and 
declared its “resolve to take all adequate measures against Turkey if Turkey fails once more to pay the just 
satisfaction awarded by the Court to the applicant”. Turkey subsequently paid the sums due on 2 December 2003: 
see Resolution ResDH(2003)190, 2 December 2003. 
273

 “Explanatory Report, Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental 
Freedoms, amending the control system of the Convention (CETS No. 194)”, available at 
<http://conventions.coe.int/Treaty/EN/Reports/Html/194.htm>, § 100. Similar concerns have been voiced by 
academic commentators; for instance, Stephen Greer notes that “[t]here is very little the Council of Europe can do 
with a state persistently in violation, short of suspending its voting rights on the Committee of Ministers or 
expelling it from the Council altogether, each of which is likely in all but the most extreme circumstances to prove 
counterproductive” (S. Greer, The European Convention on Human Rights: Achievements, Problems and 
Prospects (CUP, 2006), pp. 155-156); see also P. Leach, “The Effectiveness of the Committee of Ministers in 
Supervising the Enforcement of Judgments of the European Court of Human Rights”, Public Law [2005], p. 443; 
S. Greer, ‘‘Protocol 14 and the Future of the European Court of Human Rights’’ Public Law [2005], p. 83, at 92. 
274

 This suggestion was advanced by the participants at a high-level seminar convened in 2004 to discuss 
possible reforms of the Court: see Reform of the European human rights system. Proceedings of the high-level 
seminar, Oslo, 18 October 2004 (Council of Europe, 2004), available at 

http://www.coe.int/t/e/human_rights/reformeurhrsystem_e.pdf, “Conclusions of the Seminar”, p. 12, § 28: “In a 
case of a consistent failure of a respondent State to execute a judgment, the Committee of Ministers should 
consider, in addition to the possible institution of infringement proceedings as provided for in Protocol No. 14 […], 
the possibility of excluding the member State concerned from assuming leading positions or certain functions in 
the Organisation, or, even, suspending the member State’s voting rights in the Committee of Ministers. Reference 
was furthermore made to Article 8 of the Statute on expulsion of the State from the Council of Europe, as a last 
resort.”  
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5.5 Improved enforcement mechanisms under Protocol 
No. 14  

The need for more effective enforcement mechanisms was one of the reasons 

which led to the adoption of Protocol No. 14 in 2004.275 According to the Explanatory 

Report to Protocol 14 “it appeared necessary to give the Committee of Ministers, as the 

competent organ for supervising execution of the Court’s judgments, a wider range of 

means of pressure to secure execution of judgments”.276 Accordingly, Protocol No. 14 

modifies the procedures for the execution of judgments, enhancing the role of the 

Committee of Ministers in that regard by giving it the power to initiate “enforcement or 

infringement proceedings” before the Court in case of non-compliance by a State Party 

with a final judgment.277 Infringement proceedings will result in a judgment rendered by 

the Grand Chamber. 278  In addition, Article 46(3) of the Convention as amended by 

Protocol No. 14 provides that the Committee can refer judgments to the Court where it 

considers that there is a “problem of interpretation” in relation to the implementation of a 

judgment.279  

Following the entry into force of Protocol No. 14 on 1 June 2010, the Committee of 

Ministers is therefore equipped with two new remedies involving the referral of 

problematic cases back to the Court. In that regard, the Explanatory Report on Protocol 

No. 14 underlines that the fact that the Committee of Ministers would be able to bring 

infringement proceedings under Article 46 as amended “[…] adds further possibilities of 

bringing pressure to bear to the existing ones. The procedure’s mere existence, and the 

threat of using it, should act as an effective new incentive to execute the Court’s 

judgments.”280 The institution of infringement proceedings could no doubt be chosen as 

an avenue to attempt to ensure compliance by those States which, as is the case with 

Russia and Turkey, have consistently refrained from fully complying with some aspects 

of the Court’s judgments finding violations committed by members of their security 

forces. Although the effectiveness of the new infringement proceedings has of course still 

                                                 

 
275

 Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending 
the control system of the Convention (adopted 13 May 2004, in force 1 June 2010), CETS No. 194; see also 
“Explanatory Report, Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental 
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to be tested in practice, it is to be expected that, in the context of those proceedings, the 

Court will have to be more specific as to the measures that the State is required to adopt 

in order to give effect to the original judgment. In particular, the Court will, as a minimum, 

have to rule on whether the measures recommended by the Committee of Ministers must 

be implemented by the respondent State. In cases concerning failure to conduct 

adequate investigations, this should mean that the Court will be able to directly assess 

the conduct of the State authorities in the context of the new or re-opened investigation, 

or their failure to initiate a new investigation. As such, the Court will be able to scrutinize 

whether the new investigations constitute a genuine attempt on the part of the 

respondent State to remedy the shortcomings identified by in its original judgment, or, as 

is more often the case in relation to situations where violations committed by the security 

forces have been condoned or even encouraged by the State, whether the new 

investigation has simply been a sham or façade in an attempt to show some degree of 

compliance with the judgment. In this regard, it obviously remains to be seen if the Court 

will go so far as to assess the compatibility with the original judgments of any subsequent 

decisions not to prosecute.  

The possibility for the Committee of Ministers to refer issues of compliance with 

judgments to the Court for a further ruling is likely to have some value in “naming and 

shaming” the respondent State as regards particularly obvious instances of non-

compliance. It is of course true that the value in practice of resorting to that procedure in 

cases where the State in question has persistently refused to comply for political reasons 

may be open to question. For instance, it is perhaps doubtful that, as regards the 

obligation to investigate identified in Cyprus v. Turkey, a further ruling by the Court would 

make much difference. Turkey’s non-compliance is extremely clear and the Grand 

Chamber has in Varnava again reiterated its position as to the inadequacy of the work of 

the CMP to fulfill Turkey’s obligations to no avail. The utility of a further ruling by the 

Court in such circumstances may well be minimal. On the other hand, the issue of 

disappeared persons in northern Cyprus is an extreme case, and it may well be that the 

prospect of condemnation by the Court may well be effective in other, less politically-

sensitive cases. 

 

5.6 Increased use of the inter-State procedure 

The importance of collective enforcement of human rights is underlined in the 

Convention’s preamble. 281  One aspect of this collective enforcement, although only 
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 The fifth paragraph of the Preamble to the Convention provides: “Being resolved, as the governments of 
European countries which are like-minded and have a common heritage of political traditions, ideals, freedom and 
the rule of law, to take the first steps for the collective enforcement of certain of the rights stated in the Universal 
Declaration” [emphasis added].  
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relatively infrequently used, is the possibility of inter-State applications brought by one 

State against another under Article 33 of the Convention.282 Inter-State applications are 

particularly effective as regards wide-spread or systemic violations. It bears noting that, 

where it is alleged in an inter-State application that there is a “practice” of violation of the 

Convention, rather than reference being made to alleged violations concerning particular 

individuals, the Court has held that the requirement of exhaustion of domestic remedies 

is not applicable.283 Nevertheless, inter-State cases before the European Court remain 

relatively rare, although a number of such cases have been brought in relation to the 

situations covered by the case studies. Famously, Ireland brought an inter-State case 

against the United Kingdom in relation to, inter alia, the use of the “Five Techniques”, at 

the height of the Troubles.284 Similarly, Cyprus has brought a number of inter-State cases 

against Turkey, in relation to, inter alia, the violations arising out of disappearances of 

individuals in the context of inter-communal violence in Cyprus.285 As for the conflict with 

the PKK, to date the only inter-State case which has been brought against Turkey in 

relation to the actions of the security forces was effectively an action by way of diplomatic 

protection, insofar as it concerned a single instance of alleged ill-treatment of an 

individual Danish national; the case was the subject of a friendly settlement.286 Finally, 

none of the Member States of the Council of Europe has had resort to the possibility of 

bringing an inter-State complaint against Russia before the Court under Article 33 of the 

Convention in relation to violations committed in Chechnya. The reasons underling the 

lack of any such inter-State case are relatively obvious: the bringing of an inter-State 

application depends upon the presence of sufficient motivation of the individual 

Contracting States, which may not wish to endanger their relations with the State in 

question by initiating legal proceedings.287 

Situations such as those of Chechnya and South East Turkey would appear to be 

prime candidates for the bringing of inter-State cases, insofar as the violations in 

question are particularly serious and wide-spread. Further, experience of the reaction of 

Russia and Turkey to the judgments in the individual applications against them would 

appear to suggest that insufficient pressure is felt by them in ensuring compliance with 

their obligations under the Convention. However, the inter-State cases brought to date in 

the situations under examination have all been in cases in which the applicant State has 
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30 (1980), 155, at 160. See generally P. Jessup, “International Litigation as a Friendly Act”, Columbia Law 
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had some more or less close interest in the violations alleged. The prospect of an inter-

State case against Russia is considerably lessened by the considerable political fall-out 

which would undoubtedly ensue if any single State were to bring such a case. That said, 

in the past inter-State applications brought by States having no immediate, direct interest 

in the violations in question are not entirely unheard of, although such cases have 

typically been brought by groups of concerned States, rather than individual States.288 It 

is suggested that this would be an appropriate way to proceed in the future in relation to 

any further situations involving mass atrocities; the fact that an inter-State application is 

brought by a group of States not only reduces the risk of political fall-out for the States 

involved but would also to some extent preclude any complaints by the respondent State 

that it was being unfairly targetted or singled out. It is suggested that the bringing of inter-

State applications is likely to exert substantial pressure on respondent States.289  

 

5.7 Conclusions 

The four case studies reveal that, although the system of the European Convention 

is potentially capable of producing significant impacts on the domestic legal systems of 

Contracting States in terms of their ability of the domestic legal system to investigate and 

prosecute serious violations of human rights, such impact is reletively limited. This lack of 

impact is clearly due to the fact that, particularly in certain politically sensitive situations, 

there is little or no compliance with the judgments of the Court, and consequently 

minimal impact. This is particularly the case in relation to wide-spread violations 

commited by State agents in the context of armed conflicts or other comparable 

situations, especially where the situation in question is tied up with wider internal or 

international political issues. Violations of this kind are among the most serious it is 

possible to envisage, and therefore it is crucial that full compliance with the Court’s 

judgments is obtained in these cases, regardless of any political consideration.  

None of the various suggestions for improving compliance canvassed in the 

previous sections are capable, in and of themselves, of ensuring complete compliance in 

all cases. However, the issue is not to find a general solution to compliance (which does 

not exist in the present configuration of the international legal system), but rather to 

identify mechanisms and procedures by which some modicum pressure can be brought 
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to bear on respondent States in order make it in their interests to genuinely comply with 

judgments. In this regard, as the example of EU influence on Turkey’s compliance makes 

clear, those tools may to some extent lie outside the narrow realm of the Council of 

Europe system and the quest for ensuring compliance with judgments of the Court is 

thus to a certain extent dependent on wider aspects of international relations. 

Nevertheless, it may be going too far to suggest, as some commentators have done, that 

when it comes to compliance with findings of large-scale human rights violations the 

Convention system is “powerless”.290 Although compliance is imperfect, the Convention 

system has a vital role to play, in particular in enunciating standards of conduct for States 

which are applicable even in the most extreme circumstances. 
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1. Overview of the Convention system  

The present section provides a general background to the case studies which 

follow. In that regard, the first section contains a brief description of the historic and 

present monitoring mechanisms under the European Convention for the Protection of 

Human Rights and Fundamental Freedoms (“the Convention” or “the European 

Convention”), including the conditions for admissibility, the system of remedies and the 

role of the Council of Ministers in monitoring execution of judgments. 

The second part provides a brief summary of the substantive standards which 

have been elaborated by the European Court of Human Rights (“the European Court” or 

“the Court”) in relation to the right to life under Article 2 of the Convention and the 

prohibition of torture and other form of ill-treatment under Article 3. In this regard, 

particular consideration will be paid to the procedural obligations relating to investigation 

and prosecution which have been developed by the European Court in its jurisprudence. 

 

1.1 Enforcement mechanisms 

1.1.1 Inter-State applications and the right of individual petition 

The enforcement mechanisms of the European Convention have been 

substantially amended in the years since its adoption. The most important of these 

revisions was that effected by Protocol No. 11, which entered into force in 1998. 

However, a number of the cases dealt with in the present report were brought under the 

mechanisms of the Convention as configured prior to their fundamental reform by 

Protocol No. 11; it is accordingly useful also to provide a brief account of the previously 

applicable mechanisms.  

As originally adopted, the European Convention provided for a two-tier system in 

relation to both individual and inter-State complaints. As regards those States which had 

accepted the right of individual petition under original Article 25 of the Convention, the 

European Commission of Human Rights was granted jurisdiction to hear applications 

alleging violations of the Convention. Under original Article 31, the Commission was 

empowered to draw up a report setting out its view as to whether there had been a 

violation of the Convention, which was then transmitted to the Committee of Ministers. In 

addition, complaints of violation of the Convention could be brought before the 

Commission by other States parties pursuant to original Article 24, with no specific 

declaration of acceptance of the jurisdiction of the Commission being necessary in that 

regard.  
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Cases which had been the subject of a Report by the Commission could be 

referred to the Court. However, in contrast to the Commission, under the original 

scheme of the Convention, the jurisdiction of the Court to hear cases was entirely 

consensual, requiring a specific declaration of acceptance of jurisdiction by each of the 

States parties under original Article 45. Further, individuals could not refer cases upon 

which a Report had been delivered by the Commission to the Court; only the 

Commission and States parties were able to do so (original Article 44). If the respondent 

State party had made the requisite declaration accepting jurisdiction, the case could be 

referred to the Court by either the Commission, the respondent State party, a State party 

which had brought the case before the Commission or the State party State whose 

national was alleged to be a victim (original Article 48).291 If the case was not so referred 

within 3 months of the adoption of a Report by the Commission, the Committee of 

Ministers would proceed under original Article 32 to decide whether there had been a 

violation of the Convention. A conclusion that there had been a violation required a two-

thirds majority of the Committee. 

As noted above, the enforcement mechanisms of the Convention were 

fundamentally modified in 1998 following the entry into force of Protocol No. 11. The 

Commission was abolished, and the European Court was made permanent and 

established on a full-time basis. Although the right of individual petition and the 

jurisdiction of the Court had de facto been accepted by all States parties prior to the 

adoption of Protocol No. 11, the modifications allowed individuals, NGOs or groups to 

bring cases directly before the Court as well as rendering the jurisdiction of the Court 

compulsory in all cases, whether the case was brought under the right of individual 

petition contained in Article 34 of the Convention (as renumbered), or by another State 

under Article 33. 

 

1.1.2 Issues of admissibility 

Following the entry into force of Protocol No. 11, the conditions for the 

admissibility of individual complaints before the European Court are contained in Article 

35 of the Convention; previously, similar provisions regulating questions of admissibility 

before the European Commission were contained in original Articles 26 and 27 of the 

Convention. 

Following the further amendments introduced by Protocol No. 14, Article 35 

provides: 
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 In accordance with original Article 47, the Court could only deal with a case where the Commission had 
acknowledged “the failure of efforts for a friendly settlement”. 
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“1. The Court may only deal with the matter after all domestic remedies have 
been exhausted, according to the generally recognised rules of international law, and 
within a period of six months from the date on which the final decision was taken.  

2. The Court shall not deal with any application submitted under Article 34 that 

(a) is anonymous; or 

(b) is substantially the same as a matter that has already been examined by the 
Court or has already been submitted to another procedure of international 
investigation or settlement and contains no relevant new information. 

3. The Court shall declare inadmissible any individual application submitted 
under Article 34 if it considers that:  

(a) the application is incompatible with the provisions of the Convention or the 
Protocols thereto, manifestly ill-founded, or an abuse of the right of individual 
application; or  

(b) the applicant has not suffered a significant disadvantage, unless respect for 
human rights as defined in the Convention and the Protocols thereto requires an 
examination of the application on the merits and provided that no case may be 
rejected on this ground which has not been duly considered by a domestic tribunal.”  

4.  The Court shall reject any application which it considers inadmissible under 
this Article. It may do so at any stage of the proceedings.  

 

It is to be noted that the requirements of exhaustion of domestic remedies and 

compliance with the six month rule contained in Article 35(1) on their terms apply to both 

inter-State claims under Article 33 and individual applications under Article 34. However, 

by contrast, on their express terms, the grounds of inadmissibility contained in Article 

35(2) and (3) are applicable only to individual complaints. 

 

(a) Exhaustion of domestic remedies 

Under Article 35(1) of the Convention, an initial condition of the admissibility of a 

complaint is that “all domestic remedies have been exhausted, according to the 

generally recognised rules of international law”. In this regard, the Court has observed 

that the rule of exhaustion of domestic remedies: 

[…] obliges those seeking to bring their case against the State before an 
international judicial or arbitral organ to use first the remedies provided by the 
national legal system. Consequently, States are dispensed from answering 
before an international body for their acts before they have had an opportunity to 
put matters right through their own legal system. The rule is based on the 
assumption, reflected in Article 13 of the Convention - with which it has close 
affinity -, that there is an effective remedy available in respect of the alleged 
breach in the domestic system whether or not the provisions of the Convention 
are incorporated in national law. In this way, it is an important aspect of the 
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principle that the machinery of protection established by the Convention is 
subsidiary to the national systems safeguarding human rights.292 

 

The reference in Article 35 to “the generally recognised rules of international law” 

has as a consequence that only those domestic remedies which are in fact accessible, 

adequate and effective are required to be exhausted. Further, the Court has emphasized 

that the requirement of exhaustion of domestic remedies has to be “applied with some 

degree of flexibility and without excessive formalism”, that the requirement of exhaustion 

is neither absolute nor capable of automatic application, and that regard is to be had to 

the circumstances of the particular case, the overall context, and the situation of the 

applicant.293 

The requirement of exhaustion of domestic remedies is equally applicable to 

inter-State cases in which one State brings a claim against another in relation to the 

latter’s treatment of specific individuals.294 However, in Ireland v. United Kingdom, the 

Court affirmed that, by contrast, the rule does not apply to inter-State cases in which 

complaint is made of the existence of a generalized practice of violation of the 

Convention. As to the notion of “practice incompatible with the Convention”, the Court 

explained that such a practice: 

[…] consists of an accumulation of identical or analogous breaches which are 
sufficiently numerous and inter-connected to amount not merely to isolated incidents 
or exceptions but to a pattern or system; a practice does not of itself constitute a 
violation separate from such breaches. […] 

 

The concept of practice is of particular importance for the operation of the rule of 

exhaustion of domestic remedies. This rule, […] applies to State applications […] in the 

same way as it does to “individual” applications […], when the applicant State does no 

more than denounce a violation or violations allegedly suffered by “individuals” whose 

place, as it were, is taken by the State. On the other hand and in principle, the rule does 

not apply where the applicant State complains of a practice as such, with the aim of 

preventing its continuation or recurrence, but does not ask […] the Court to give a 

decision on each of the cases put forward as proof or illustrations of that practice.295 

 

                                                 

 
292

 Akdivar and Others v. Turkey [GC] (App. no. 21893/93), Reports 1996-IV, § 65. 
293

 See, e.g., Isayeva, Yusupova, Bazayava v. Russia (App. no. 57947/00, 57948/00 and 57949/00), ECtHR 24 
February 2005, §§ 144-145. 
294

 See, e.g., Denmark v. Turkey in which Denmark brought a claim against Turkey in relation to the latter’s ill-
treatment of a Danish national; the case was the subject of a friendly settlement and was struck out of the list: 
Denmark v. Turkey (Friendly Settlement) (App. no. 34382/97), Reports 2000-IV. 
295

 Ireland v. the United Kingdom (App. no. 5310/71), Series A no. 25, § 159; for an application of those rules in a 
later case, see, e.g., Cyprus v. Turkey [GC] (App. no. 25781/94), Reports 2001-IV, §§ 99 and 296. 
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(b) Six-month rule 

Under Article 35(1), a case may also be declared inadmissible by the Court if it is 

submitted more than six months after the final decision relied upon by way of exhaustion 

of domestic remedies. In that regard, the Court has observed that the purpose of the six-

month rule: 

[…] is to maintain reasonable legal certainty and to ensure that cases raising 
problems under the Convention are examined within a reasonable time. It ought 
also to prevent the authorities and other persons concerned from being kept in a 
state of uncertainty for a long period of time. Lastly, the rule is designed to 
facilitate establishment of the facts of the case; otherwise, with the passage of 
time, this would become more and more difficult, and a fair examination of the 
issue raised under the Convention would thus become problematic.296 

 

(c) Duplication of procedures 

Pursuant to Article 35(2)(b) of the Convention, the Court may not deal with an 

individual application that “is substantially the same as a matter that has already been 

examined by the Court or has already been submitted to another procedure of 

international investigation or settlement and contains no relevant new information.” 

The Court has held that, in order for an application to be inadmissible on the 

basis that the matter is “substantially the same” as that submitted to another 

international procedure, it is necessary that the identity of the applicants in the 

proceedings before the Court must be the same as the persons the subject of 

proceedings submitted to the other “procedure of international investigation or 

settlement”.297 Further, as to the subject matter of the complaints involved, the Court has 

interpreted the term “substantially the same” restrictively; in order to avoid being 

declared inadmissible on this basis, it is sufficient that the proceedings before the other 

international forum be of a general nature, while those before the Court relate to a 

particular specific incident of which complaint is made.298 

 

(d) Incompatible with the provisions of the Convention, 

manifestly ill-founded or an abuse of the right of application 

(including “victim” status) 

Article 35(3)(a) of the Convention gives the Court wide-ranging powers to find 

individual applications inadmissible on a variety of other grounds. Applications will 

                                                 

 
296

 Alzery v. Sweden (dec) (App. no. 10786/04), ECtHR 26 October 2004.  
297

 See,e.g., Folgerø and others v. Norway (dec) (App. no. 15472/02), ECtHR 14 February 2006. 
298

 See, e.g., Evaldsson and others v. Sweden (dec) (App. no. 75252/01), ECtHR 28 March 2006 (general 
proceedings before the European Committee of Social Rights). 
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typically be found to be manifestly ill-founded where the complaint discloses no arguable 

allegation of violation of the Convention. An application may be found to be an abuse of 

the right of application, inter alia, if it is knowingly based on untrue facts,299 on incomplete 

and therefore misleading information,300 or if the applicant has violated the confidentiality 

of friendly settlement proposals.301 

A finding of inadmissibility on the basis that the application is incompatible with 

the provisions of the Convention may be made in a variety of circumstances. For 

instance, in a case in which the Court held that the alleged violations occurred outside 

the jurisdiction of the Member States, with the result that the Court concluded that the 

substantive obligations contained in the Convention were not applicable to the actions in 

question, the application was held to be inadmissible on the basis that it was 

incompatible with the provisions of the Convention.302 An application which alleges a 

violation of an international instrument other than the European Convention and its 

Protocols will be declared incompatible with the Convention ratione materiae.303  

Similarly, where an applicant cannot claim to be a victim, or is held to have lost 

the status of victim, the application will be declared inadmissible on the basis that it is 

incompatible with the provisions of the Convention ratione personae by reference to 

Article 34 of the Convention.304 In this regard, a little more needs to be said about the 

requirement under Article 34 that the applicant should be a victim of a violation of the 

Convention, in the sense that they are actually affected by the violation that he or she 

alleges. In this regard, the Court has observed that the Convention  

[…] does not institute for individuals a kind of actio popularis for the 
interpretation of the Convention; it does not permit individuals to complain against 
a law in abstracto simply because they feel that it contravenes the Convention. In 
principle, it does not suffice for an individual applicant to claim that the mere 
existence of a law violates his rights under the Convention; it is necessary that 
the law should have been applied to his detriment.305 

 

Nevertheless, the Court has held that an individual may complain of the potential 

application of a law if its operation is secret, so that the individual has no way of knowing 

                                                 

 
299

 See, e.g., Bagheri and Maliki v. Netherlands (dec) (App. no. 30164/06), ECtHR 15 May 2007. 
300

 See, e.g., Hadrabová and Others v. Czech Republic (dec) (App. no. 42165/02 and 466/03), ECtHR 25 
September 2007. 
301

 Ibid. 
302

 See e.g., Bankovic and Others v. Belgium, Czech Republic, Denmark, France, Germany, Greece, Hungary, 
Iceland, Italy, Luxembourg, Netherlands, Norway, Poland, Portugal, Spain, Turkey and United Kingdom (dec) 
[GC] (App. no. 52207/99), Reports 2001-XII. 
303

 See e.g. Zehnalová and Zehnal v. the Czech Republic (dec) (App. no. 38621/97), Reports 2002-V (complaint 
of violation of the European Social Charter inadmissible). 
304

 See e.g. Ada Rossi and others v. Italy (dec) (App. no. 55185/08, 55483/08, 55516/08, 55519/08, 56010/08, 
56278/08, 58420/08, 58424/08), Reports 2008–..  
305

 Klass and Others v. Germany (App. no. 5029/71), Series A no. 28, § 33. 



DOMAC/7: Impact of the ECHR – Annex  7 
 

 

whether or not it is in fact being applied to him or her.306 Further, in exceptional cases, 

the Court has held that the mere existence and possibility of application of a law to a 

particular category of persons may nevertheless violate protected rights such that they 

can claim to be a victim,307 and that an individual can exceptionally claim to be a victim 

where there is a very real risk that, in the not too distant future, action will be taken on 

the basis of existing legislation which is alleged to violate his or her protected rights.308  

Further, an applicant who has been the subject of a violation of the Convention 

may lose the status of victim if the respondent State has expressly or in substance 

acknowledged the violation of the Convention and has provided adequate redress for 

the breach of the Convention.309 

 

(e) Article 34(3(b) 

Finally, following the entry into force of Protocol No. 14, the Court has the power 

to declare inadmissible individual applications where the applicant has not suffered a 

significant disadvantage, provided that respect for human rights does not require 

examination of the application of the merits, and the case has been considered by a 

domestic tribunal. The aim of the new Article 34(3)(b) is to allow the Court to filter out, at 

an early stage, allegations of comparatively minor breaches of the Convention. It is 

inconceivable that this provision will be held to have any application to applications of 

the type studied in the present report.  

 

1.2 Remedies for breach of the Convention 

The system of remedies under the Convention operates on the basis of a division 

between the award of “just satisfaction” for violations by the Court, and supervision of 

compliance with the judgment of the Court more generally by the Committee of 

Ministers. 

 

                                                 

 
306

 Ibid. 
307

 See, e.g., Dudgeon v. the United Kingdom (App. no. 7525/76), Series A no. 45, in which it was held that the 
existence of laws criminalizing homosexual acts between consenting adults constituted an interference with the 
applicant’s right to a private life under Article 8 of the Convention. See also Norris v. Ireland (App. no. 10581/83), 
Series A no. 142.  
308

 Burden v. the United Kingdom [GC] (App. no. 13378/05), ECtHR 29 April 2008. 
309

 See, e.g., Amuur v. France (App. no. 19776/92), Reports 1996-III, § 36; and Scordino v. Italy (no. 1) [GC] 
(App. no. 36813/97), Reports 2006-... § 180. It should be noted that the Court has gradually tightened the 
requirements for loss of the status of victim; at least in the early years of application of the Convention, the 
Commission was much more willing to declare applications inadmissible on the basis that the applicants had lost 
the status of victim merely because they had been paid compensation: see e.g. Donnelly and Others v. United 
Kingdom (dec) (App 5577-5583/72), EComHR (1975) 4 DR 4. 
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1.2.1 Just satisfaction 

Article 41 of the Convention provides: 

If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party concerned 
allows only partial reparation to be made, the Court shall, if necessary, afford just 
satisfaction to the injured party. 

 

In this regard, the Court has emphasized that the purpose of an award of monetary 

compensation by way of just satisfaction “is to provide reparation solely for damage 

suffered by those concerned to the extent that such events constitute a consequence of 

the violation that cannot otherwise be remedied.” 310  On this basis, the Court in 

appropriate cases may award sums by way of compensation in relation to pecuniary or 

non-pecuniary damage suffered by an applicant; however, the Court on occasion holds 

that the mere finding of a violation of the Convention is to be taken as sufficient just 

satisfaction.311 

Given the function of awards of just satisfaction, the Court has normally refused 

requests by applicants that the respondent State should be ordered to take particular 

measures, emphasising that questions of compliance and the choice of the remedy for 

violations identified in a judgment lie with the domestic authorities, subject to the 

supervision of the Committee of Ministers. The reasons given by the Court when 

rejecting the applicants’ requests for non-monetary measures have been different. For 

instance, in Ireland v. United Kingdom, the Court, whilst expressly avoiding to address 

the question “whether its functions extend[ed], in certain circumstances, to addressing 

consequential orders to Contracting States”, held that in the case in question “the 

sanctions available to it do not include the power to direct one of those States to institute 

criminal or disciplinary proceedings in accordance with its domestic law”.
312

 More 

recently, in three Chechen cases, the Court held that since the effectiveness of the 

investigations had already been undermined at their early stages by the domestic 

authorities’ failure to take meaningful investigative measures, it was very doubtful 

whether the situation that existed before the breaches could be restored and, 

                                                 

 
310

 See, e.g., Scozzari and Giunta v. Italy [GC] (App. no. 39221/98 and 41963/98), Reports 2000-VIII, § 250. 
311

 See, e.g., McCann and Others v. the United Kingdom (App. no. 18984/91), Series A no. 324, in which the 

Court so held in relation to the killing of the applicant’s relatives in light of the fact that they had been intending to 
plant a bomb in Gibraltar (ibid., at § 219). See also Practice Direction: Just Satisfaction Claims, 28 March 2007. 
312

 Ireland v. United Kingdom (above n. 295), § 187. 
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accordingly, it was most appropriate to leave it to the respondent State to choose the 

means to be used.
313

 

However, in a number of cases the Court has exceptionally resorted to ordering 

specific measures against respondent States other than the payment of sums by way of 

“just satisfaction”.314 Such measures have included orders to release an applicant from 

custody in circumstances in which he had been subjected to prolonged detention which 

was unlawful under domestic law and in breach of Article 5,315 and orders requiring the 

restitution of property of which the applicant had been deprived in breach of Article 1 of 

Protocol No. 1.316 Further, although continuing to deny that a finding of a breach of 

Article 6 in criminal proceedings automatically involves the invalidity of any conviction 

produced in the proceedings, in a number of cases the Court has nevertheless on 

occasion expressed the view that the reopening of the proceedings would be “the most 

appropriate form of redress”.317 

 

1.2.2 Binding force of judgments  

Under Article 46(1) of the European Convention, by becoming a party to the 

Convention a State agrees to abide by the final judgments of the Court; execution in that 

regard is subject to the supervision of the Committee of Ministers. Although the Court 

has emphasized that its judgments are essentially declaratory in nature, it has also 

stated that: 

[…] a judgment in which the Court finds a breach imposes on the respondent 
State a legal obligation not just to pay those concerned the sums awarded by way of 
just satisfaction, but also to choose, subject to supervision by the Committee of 
Ministers, the general and/or, if appropriate, individual measures to be adopted in 
their domestic legal order to put an end to the violation found by the Court and to 
redress so far as possible the effects […]. Furthermore, subject to monitoring by the 
Committee of Ministers, the respondent State remains free to choose the means by 
which it will discharge its legal obligation under Article 46 of the Convention, provided 
that such means are compatible with the conclusions set out in the Court's 
judgment.318 
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 See Mezhidov v. Russia (App. no. 67326/01), ECtHR 25 September 2008, §§ 159-160; Lyanova and Aliyeva 
v. Russia (App. no. 12713/02 and 28440/03), ECtHR 2 October 2008, §§ 96-00; and Musayeva v. Russia (App. 

no. 12703/02), ECtHR 3 July 2008, §§ 164-166. For discussion of the cases, see below, Section 2.3. 
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 See, e.g., V. Colandrea, “On the Power of the European Court of Human Rights to Order Specific Non-
Monetary Measures: Some Remarks in Light of the Assanidze, Broniowski and Sejdovic Cases”, Human Rights 
Law Review, vol. 7 (2007) p. 396.  
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 Assanidze v. Georgia [GC] (App. no. 71503/01), Reports 2004-II, §§ 202-203; and Ilaşcu and Others v. 
Moldova and Russia [GC] (App. no. 48787/99), Reports 2004-VII, § 490.  
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317

 Sejdovic v. Italy [GC] (App. no. 56581/00), Reports 2006-II. 
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governing execution of the Court’s judgments Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (No. 2) 
[GC] (App. No. 32772/02), ECHR 30 June 2009, §§ 84-89. 
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The Court has furthermore stated that this discretion to “choose” the manner of 

execution of a judgment reflects the freedom of choice attached to the primary obligation 

of the Contracting States under Article 1 to secure the rights and freedoms guaranteed 

by the Convention.
319

  

 

1.2.3 The “pilot judgment” procedure 

An important recent development in the practice of the Court has been the 

emergence of the possibility of giving “pilot judgments” in situations where a systemic 

problem in the legal system of a particular Member State, which affects a large number 

of individuals has produced, or risks producing, a large number of similar applications 

before the Court.320  

The new approach originates in Resolution DH(2004)3 of the Committee of 

Ministers, by which the Committee invited the Court to: 

[…] identify, in its judgments finding a violation of the Convention, what it 
considers to be an underlying systemic problem and the source of this problem, 
in particular when it is likely to give rise to numerous applications, so as to assist 
states in finding the appropriate solution and the Committee of Ministers in 
supervising the execution of judgments.321 

 

As a consequence, the Court has developed a practice of selecting “test” or 

“pilot” cases, in the meantime staying all other pending similar applications against the 

same State. In the “pilot judgment”, the Court indicates the type of general measures 

which the respondent State might consider adopting in order to remedy the systemic 

problem. In this context, the Court examines in greater detail the causes of certain 

systemic problems likely to lead to, or having already led to, a massive influx of new 

applications and is able to provide non-binding recommendations as to general 

measures which should be taken in order to deal with the systemic problems and thus 

prevent further applications, most importantly as regards the necessity of setting up 

efficient domestic remedies. 

It should be emphasized that the indications given by the Court in relation to the 

types of measures which should be adopted in order to remedy systemic problems are 

not binding as such. In this regard, the Court has emphasized that the procedure is: 
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 See, mutatis mutandis, Papamichalopoulos and Others v. Greece (Article 50) (above n. 316), § 34. 
320

 See also Colandrea, “On the Power of the European Court” (above n. 314). 
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Committee of Ministers on 12 May 2004, at its 114

th
 Session. 
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[…] primarily designed to assist the Contracting States in fulfilling their role in 
the Convention system by resolving such problems at national level, thereby 
securing to the persons concerned the Convention rights and freedoms as 
required by Article 1 of the Convention, offering them more rapid redress and, at 
the same time, easing the burden on the Court, which would otherwise have to 
take to judgment large numbers of applications similar in substance.322 

 

However, although the recommendations are formally non-binding, the Court has 

a relatively potent weapon at its disposal in order to induce compliance with its 

recommendations, insofar as it extends the stay of the other pending cases for a 

relatively short period in which the respondent State is to arrive a solution, failing which it 

will proceed to consider all of the similar cases. For instance, in Xenides-Arestis v. 

Turkey, a case relating to mass property rights violations in Cyprus, the Court 

recommended that Turkey should introduce a compensation mechanism and that that 

mechanism should be made available within three months from the date of the 

judgment, failing which it would it proceed to lift the stays and render judgment on the 

numerous individual cases.323 

Pilot judgments in relation to recurrent violations of Article 6 have related to 

systemic problems in failing to ensure trial within a reasonable time or compensation in 

that regard,324 failure to ensure a retrial after a criminal conviction in absentia,325 or failure 

to ensure compliance with final and binding judgments in civil proceedings.326 Similarly, 

cases concerning violations of the right to peaceful enjoyment of property under Article 1 

of Protocol No. 1 have been dealt with under the “pilot judgment” procedure, in particular 

in relation to measures adopted by States attempting to change from a managed to a 

free-market economy after the fall of Communism.327  

 

1.2.4 Execution of judgments and the role of the Committee of 
Ministers 

Once the Court has issued a final judgment, it is transmitted to the Committee of 

Ministers, which supervises the execution of judgments in accordance with Article 46(2) 

of the European Convention. Formally, the Committee of Ministers is composed of the 

Ministers for Foreign Affairs of each State Party and is the executive organ of the 
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326

 Burdov v. Russia (no. 2) (App. no. 33509/04), ECtHR 15 January 2009. 
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 See, e.g., Broniowski v. Poland [GC] (App. no. 31443/96), Reports 2004-V. 
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Council of Europe; however, in practice, the Committee of Ministers usually meets 

(including in relation to the supervision of the execution of judgments of the European 

Court pursuant to Article 46 of the Convention), in a formation composed of the 

Ministers’ Deputies.328 

Following transmission of a final judgment to the Committee of Ministers, the 

Committee invites the respondent State to inform it of the steps taken to pay any just 

satisfaction ordered by the Court (pecuniary and/or non-pecuniary compensation as well 

as compensation for legal costs and expenses). At the same time, the Committee 

requests the State to provide information as to the individual or general measures 

proposed or which have already been taken in order to comply with the judgment in 

compliance with the State’s obligation under Article 46(1) of the Convention to abide by 

the judgment. 329  The injured party, as well as NGOs, may submit information and 

observations to the Committee in relation to its supervision of compliance with any 

particular judgment by a Member State.330 In the performance of this task, the Committee 

of Ministers is assisted by a special department of the Secretariat of the Council of 

Europe, the Department for the Execution of Judgments of the European Court of 

Human Rights (hereinafter “Department for the Execution of Judgments”). Although the 

Department for the Execution of Judgments has a merely advisory role, it fulfils a 

particularly important practical function in the process of supervision of implementation 

of judgments of the Court, in that it considers, in cooperation with the respondent State, 

what measures should be taken in order to comply with the judgments. Furthermore, on 

the request of the Committee, the Department for the Execution of Judgments prepares 

memoranda regarding the execution of judgments, and offers its opinion and advice, to 

the Committee of Ministers in preparation of its examination of different aspects of the 

cases. In these memoranda, the Department provides an assessment of the progress 

made by the respondent State and the issues which it regards as still outstanding. It is 

naturally for the Committee of Ministers to take the final decision in in all cases but, 

given the sheer volume of cases with which the Committee is required to deal, it often 

follows the Department for the Execution of Judgments opinion.331 The Committee also 

decides if the memoranda prepared by the Department are to be made public.  

When the Committee of Ministers is satisfied that any just satisfaction ordered by 

the Court has been paid and that other adequate individual and general measures have 

been taken by the respondent State by way of compliance with a judgment of the Court, 
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it adopts a final resolution in which it concludes that its functions under Article 46(2) in 

relation to supervision of the judgment have been exercised. 332  In addition, the 

Committee may adopt Interim Resolutions “notably in order to provide information on the 

state of progress of the execution or, where appropriate, to express concern and/or to 

make suggestions with respect to the execution”.333 

The enforcement mechanisms will be strengthened once Protocol No. 14 enters 

into force on 1 June 2010. Protocol No. 14 will amend Article 46 of the Convention so as 

to empower the Committee of Ministers to seek a further judgment from the court in 

relation to enforcement in two specific situations: first, under new Article 46(3), if the 

Committee is of the view that supervision of execution of a final judgment is hindered by 

a problem of interpretation of the judgment, it will be able, acting by a two-thirds majority, 

to refer the question of interpretation to the European Court for a ruling. More 

significantly, new Article 46(4) makes provision for further enforcement proceedings 

before the European Court in case of non-compliance by a State Party with a final 

judgment; if the Committee considers that a State Party refuses to abide by a final 

judgment against it, the Committee is empowered, acting by a two-thirds majority and 

having served formal notice in that regard on the State in question, to refer to the 

European Court the question of whether the State Party in question has complied with its 

obligation to abide by the judgment under Article 46(1) of the Convention. Any such 

referral under Article 46(4) will be heard by the Grand Chamber.334 Pursuant to new 

Article 46(5), if the Grand Chamber finds a violation of Article 46(1), then the matter is 

referred back to the Committee of Ministers for it to consider what measures should be 

taken. In the case that no violation of Article 46(1) is found by the Court, the matter 

returns to the Committee of Ministers which is then required to close its examination of 

compliance by the State in question with the original judgment. 

 

1.2.5 Individual and general measures 

The measures which States are required to adopt in compliance with their 

obligations under Article 46(2) to abide by the judgments of the Court are generally 

analysed by the Committee of Ministers in terms of “individual” and “general” measures. 

The purpose of individual measures is to ensure that the violation has ceased 

and that the injured party is put, as far as possible, in the same situation as prior to the 

violation of the Convention (restitutio in integrum). By way of example of individual 

measures, a note to Rule 6(2)(b)(i) of the Rules of the Committee of Ministers for the 
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supervision of the execution of judgments and of the terms of friendly settlements lists 

the striking out of an unjustified criminal conviction from the criminal records, the 

granting of a residence permit or the re-opening of impugned domestic proceedings.335 

In relation to many of the grave human rights violations discussed in the case studies, in 

particular in circumstances in which the Court has concluded that there has been 

inadequate investigation of an allegation of violation of the right to life or the prohibition 

of torture, the individual measures required by the Committee of Ministers often consists 

of the re-opening of investigations into the alleged violation.336 

By contrast, the aim of general measures is to prevent new and further violations 

similar to those found in the judgment in question, or the putting an end to continuing 

violations where they result from wider problems.
337

 Examples of general measures that 

the Rules of the Committee of Ministers mention are legislative or regulatory 

amendments, changes of case law or administrative practice, or publication of the 

Court’s judgment in the language of the respondent state and its dissemination to the 

authorities concerned.
338

 Over half of the general measures taken by respondent States 

involve changes to legislation.
339 

 

As noted above, both the injured party as well as NGOs may submit information 

and comments to the Committee concerning the actual or proposed measures taken by 

a State Party by way of compliance with a judgment against it.340  

 

1.2.6 Other enforcement mechanisms within the Council of Europe 

A number of other mechanisms for enforcement of the European Convention 

exist within the framework of the Council of Europe, although resort to some of these 

mechanisms is relatively rare. 
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Under Article 52 of the European Convention, the Secretary General of the 

Council of Europe may require any State Party to the Convention to provide an 

explanation of the manner in which its domestic law ensures the effective 

implementation of any of the provisions of the Convention.  

In the case of persistent refusal to adopt the requisite measures in order to 

comply with a judgment, the ultimate sanction is expulsion from the Council of Europe. 

Article 3 of the Statute of the Council of Europe lays down that members of the Council 

must “accept the principles of the rule of law and of the enjoyment by all persons within 

its jurisdiction of human rights and fundamental freedoms”, and “collaborate sincerely 

and effectively” in achieving the aims of the Council of Europe contained in Article 1 of 

the Statute. Pursuant to Article 8 of the Statute, any Member State which seriously 

violates Article 3 of the Statute may be suspended from its right to be represented and 

asked by the Committee of Ministers to withdraw from the Council of Europe. If the 

Member State fails to comply with that request, the Committee of Ministers may expel 

the Member State. In taking such decisions, the Committee of Ministers acts by a two-

thirds majority;341 as a matter of practice, the Committee of Ministers would normally 

consult the Parliamentary Assembly prior to requesting a Member State to withdraw.342  

In relation specifically to the prohibition of torture, the European Committee for 

the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (“the 

CPT”), constituted under the European Convention for the Prevention of Torture and 

Inhuman or Degrading Treatment or Punishment,343 plays an important role in monitoring 

compliance with Article 3 of the Convention. Those States which are party to the 

European Convention for the Prevention of Torture accept a system of regular periodic 

visits and monitoring of any place within their jurisdiction where persons are deprived of 

their liberty by a public authority.344 The CPT in carrying out visits is entitled, without 

restriction, to visit any facility under the jurisdiction of the State Party where persons are 

deprived of their liberty;345 to have full access to information on the places where persons 

deprived of their liberty are being held;346 and to interview in private persons deprived of 

their liberty.347 Following a visit, the CPT draws up a report, which may contain any 

recommendations to the State Party thought necessary, which is communicated to the 

State Party in question.348 However, the information obtained by the CPT and the report 
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itself is confidential; it may normally only be published at the request of the State Party, 

together with any comments of the State Party.349 The strongest weapon for ensuring 

compliance at the disposal of the CPT is the possibility of “naming and shaming” 

recalcitrant States; exceptionally, where a State Party refuses to cooperate with the CPT 

or refuses to improve the situation in accordance with the recommendations of the CPT, 

the CPT is empowered to make a public statement on the matter.350 Such a decision 

must be adopted by a two-thirds majority of the members of the CPT, having given the 

State Party in question an opportunity to make known its views.351 

 

1.3 The applicable substantive law: obligations under 
Articles 2 and 3 ECHR 

As has been consistently emphasized by the European Court, Articles 2 and 3 rank 

among the most fundamental provisions of the Convention. 352  Quite apart from the 

“negative” aspects of the provisions under consideration, which of course entail an 

obligation upon the State, acting through its agents, to refrain from arbitrarily depriving 

individuals under its jurisdiction of their life, and to refrain from subjecting them to torture 

or other forms of ill-treatment, a number of “positive obligations” have been recognized 

by the Convention bodies.353 The positive obligations deriving from Articles 2 and 3 are 

numerous and vary greatly in their scope and stringency. 354  For present purposes, 

particularly relevant are the positive obligations in relation to the criminalization,  

investigation and prosecution of alleged violations of the right to life or the absolute 

prohibition of torture and other ill-treatment. 

 

1.3.1 Obligation to criminalise 

The duty to criminalize conduct in violation of Articles 2 and 3 ECHR constitutes one of 

the most important positive obligations stemming from those provisions. In particular, the 
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positive obligation to protect life in Article 2 of the Convention requires State parties to 

ensure that it is possible under their criminal law to bring a prosecution in circumstances 

in which there has been a breach of the right to life as a result of the action of public 

officials or private actors. A similar obligation has been recognized as far as ill-treatment 

is concerned.355 In this context, the European Court has consistently recognized that the 

effective protection of the individual in his or her relations with other private persons 

requires the State to put in place domestic legislation which imposes penal sanctions for 

conduct which affects the rights protected under the Convention.356 It is worth noting, 

however, that the positive obligation under Article 2 does not invariably require the State 

to adopt legislation criminalizing all conduct which results in a deprivation of life. The 

European Court has recognized that in some specific circumstances “[…] if the 

infringement of the right to life or personal integrity is not caused intentionally, the 

positive obligation imposed by Article 2 to set up an effective judicial system does not 

necessarily require the provision of a criminal-law remedy in every case.”357 The number 

of cases in which the Court has found the provision of a civil law remedy to be sufficient 

for the purposes of Article 2 is, however, extremely limited and to date has been 

exclusively concerned with cases where the deprivation of life has resulted from medical 

negligence.358 In all other cases to date, the Court has found that the duty to protect life 

under Article 2 and the prohibition of ill-treatment under Article 3 require the provision of 

a criminal law remedy for intentional violations of those rights. 

 

1.3.2 Investigations 

(a) The duty to investigate 

The duty to protect the right to life under Article 2 and the prohibition of torture 

and other ill-treatment enshrined in Article 3 require by implication that the authorities 

have to carry out a prompt and effective investigation into incidents resulting in violent 

deaths or credible allegations of violations of the prohibition of ill-treatment. With respect 

to alleged violations of the right to life, the consistent jurisprudence of the European 

Court indicates that: 
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The obligation to protect the right to life under Article 2 of the Convention, read in 
conjunction with the State's general duty under Article 1 of the Convention to 'secure 
to everyone within [its] jurisdiction the rights and freedoms defined in [the] 
Convention', requires by implication that there should be some form of effective 
official investigation when individuals have been killed as a result of the use of force 
[...]. The essential purpose of such an investigation is to secure the effective 
implementation of the domestic laws safeguarding the right to life and, in those cases 
involving State agents or bodies, to ensure their accountability for deaths occurring 
under their responsibility [...].359 

 

The obligation to carry out an effective investigation into the circumstances 

surrounding the violent death of an individual is of particular relevance in cases 

concerning alleged unlawful deprivation of life by the State. In these circumstances, as 

noted by the European Court, “a general legal prohibition of arbitrary killing by the agent 

of the State would be ineffective, in practice, if there existed no procedure for reviewing 

the lawfulness of the use of lethal force by State authorities”.360 However, the obligation 

to carry out an effective investigation into violent deaths is by no means limited to those 

cases where it has been established that the killings were committed by State agents, 

but also extends to killings by third parties.361 Further, the obligation in question arises 

not only in circumstances where it has been conclusively established that the person in 

question has been killed, but also “[…] upon proof of an arguable claim that an individual 

who was last seen in the custody of the State, subsequently disappears in a context 

which might be considered life-threatening.”362 

Similarly, the jurisprudence of the Convention bodies makes clear that where an 

individual makes a credible assertion that he has suffered treatment infringing the 

prohibition of torture and inhuman or degrading treatment under Article 3 of the 

Convention at the hands of the police or other agents of the State, that provision, again 

read in conjunction with the State’s general duty under Article 1 of the Convention, 

likewise requires by implication that there should be an effective official investigation into 

the allegation by the relevant public authorities.363 Again the Court has noted that, “if this 

were not the case, the general legal prohibition of torture and inhuman and degrading 

treatment or punishment, despite its fundamental importance […] would be ineffective in 
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practice and it would be possible in certain cases for agents of the State to abuse the 

rights of those under their control with virtual impunity”.364 

 

(b) Promptness of the investigation 

Whenever the national authorities are informed or become aware of facts 

potentially involving a violation of Article 2 or of Article 3, they are not permitted to await 

a specific and/or formal request from the victim or relatives of the victim to open an 

investigation; they are required to act promptly and of their own initiative to open an 

investigation upon receiving the information giving rise to credible suspicion of death or 

of ill-treatment.365 Further, as far as alleged violations of Article 2 are concerned, the 

obligation under consideration arises not only when the authorities are informed of a 

violent death, but also when they are informed of an unexplained disappearance in 

suspicious circumstances. The knowledge on the part of the authorities of situations of 

that type gives rise ipso facto to an obligation under Article 2 to carry out an effective 

investigation into the circumstances surrounding the death or the disappearance.366 

Quite apart from being vital in ensuring the effectiveness of the investigation, the 

European Court has stressed that a prompt response by the authorities in investigating a 

use of lethal force or allegations of mistreatment by state agents serves the equally 

fundamental aim of maintaining public confidence in the criminal justice system,
367

 as it 

demonstrates the investigative authorities’ “adherence to the rule of law and [prevents] 

any appearance of collusion in or tolerance of unlawful acts”.
368

 

 

(c) Effectiveness of the investigation 

In order to be regarded as “effective” for the purpose of Article 2, the investigation 

into cases of violent death or disappearances must be “adequate”, i.e. capable of 

establishing the cause of death and of identifying the individual or individuals 

responsible.369 Further, in cases concerning alleged violations of Article 2 as the result of 

the force used not being “absolutely necessary under Article 2(2), the requirement that 
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the investigation be “effective” implies that it must be capable of leading to a 

determination of whether the force used in the particular case was or was not justified in 

all the circumstances.
370

 A similar requirement of effectiveness has been identified by 

the Court in relation to alleged violations of the prohibition of ill-treatment under Article 

3.
371

  

As consistently underlined by the Court, the obligation to identify the individuals 

responsible for an alleged violation of Articles 2 or 3 is an obligation of means and not of 

result, in the sense that the investigating authorities have to take all available measures 

which are potentially capable of leading to the identification of those responsible.
372

 The 

fact that, in the specific circumstances of a given case, the investigation does not in fact 

result in the identification and punishment of the individual responsible does not per se 

amount to a violation of the positive obligation on the State; however, any deficiency in 

the investigation which diminishes its ability to establish the cause of death or to identify 

the individual responsible will risk falling foul of the requisite standard of effectiveness.
373

 

In this context, the requirement that the investigation be effective implies that the 

authorities are under an obligation to take the reasonable steps available to them in 

order to secure all available evidence concerning the incident.
374

 Of course, as regards 

the potential ability of the investigation to produce the required result, the requirements 

of promptness in the initiation of the investigation and reasonable expedition in its 

execution are also crucial.375 

 

(d) Independence of the investigation  

A further essential requirement of an investigation which is compliant with the 

requirements of Articles 2 and 3 as defined by the Court is the independence of the 

investigation. The requisite of independence is of course crucial in those cases where 

the alleged violation of Article 2 or 3 derives from actions or omissions of State 

authorities. In that context, the Court has emphasized that in order for an investigation to 
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be effective, it will generally be regarded as necessary for the officials responsible for 

and carrying out the investigation to be independent from those implicated in the 

events.376 The Court has elaborated upon the notion of “independence” in this context, 

noting that it cannot be equated with the absence of any hierarchical or institutional 

connection between the investigator and the officers involved in the incident; what is 

required is “practical independence”.
377

 The most obvious example of a violation of 

Article 2 in its procedural aspect due to a lack of independence would be where an 

investigation into a death in circumstances engaging the responsibility of a public 

authority had been carried out by direct colleagues of the persons allegedly involved.378 

However, the case law of the Court demonstrates that supervision by another authority, 

however independent, may not necessarily offer a sufficient safeguard as to the 

independence of the investigation.379 

 

(e) Public scrutiny and participation of the victim or his or her 

relatives 

The investigation process must guarantee a certain degree of transparency, openness 

and access for the victim and/or his or her relatives, as well as for the wider public. In 

particular, the European Court has recognized that, in order for an investigation to 

secure accountability in practice as well as in theory, there must be a sufficient element 

of public scrutiny of the investigation process or at least of its results.380 Again, this 

requirement is particularly essential where involvement of public officials in the incident 

in question is alleged, as it serves the fundamental objective of maintaining public 

confidence in the authorities' adherence to the rule of law and preventing suspicions of 

collusion by the authorities or of tolerance of unlawful acts.381  

In practice, the degree of public scrutiny required may well vary from case to case, 

depending on the circumstances of the case and/or the personal characteristics of those 

involved. 382  The Court has made clear that, since the disclosure or publication of 

investigative materials can involve sensitive issues and may therefore have potentially 

prejudicial effects for private individuals or on other, separate investigations, Article 2 

does not entitle the next of kin of a deceased victim to be granted access to the 
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investigation whilst it is ongoing, nor does it impose a duty on the investigating 

authorities “to satisfy every request for a particular investigative measure made by a 

relative in the course of the investigation”. 383  Nevertheless, the Court has clearly 

recognized that in all cases the victim or his or her family should have a role in the 

investigation and must be involved in the procedure to the extent necessary to safeguard 

their legitimate interests.
384

 The requisite access of the public, the victim or the victim's 

relatives must be provided for at some stage of the available procedures. In any case, 

the victim (or his or her next of kin) should, as a minimum, be allowed to access the case 

file.385 Access to case documents is obviously of crucial importance in order for the victim 

and other interested parties to be able to determine whether, for example, a decision not 

to prosecute was arrived at properly.386 

 

1.3.3 Prosecutions 

(a) Duty v. discretion to prosecute. Possibility of challenging a 

refusal to open criminal proceedings or the progress of the 

investigation  

As noted above, Articles 2 and 3 ECHR impose an obligation to permit adequate public 

scrutiny of an investigation and its results and to adequately involve the next of a kin of a 

victim in the process.387 As a specific element of that obligation, the European Court has 

held that where the prosecutor has a discretion whether or not to bring a prosecution, 

the lack of any requirement to give reasons for a decision not to prosecute and the non-

availability of judicial proceedings by which to challenge such a decision, may give rise 

to issues under Article 2. In Hugh Jordan v. United Kingdom the applicant’s son had 

been shot by police officers; at the close of the investigation, the prosecutor decided not 

to bring a prosecution. Under the law of Northern Ireland at the time, the prosecutor was 

under no obligation to provide any reasons and no proceedings could be brought for 

judicial review of the decision. In those circumstances, the Court observed that: 

where the police investigation procedure is itself open to doubts of a lack of 
independence and is not amenable to public scrutiny, it is of increased importance 
that the officer who decides whether or not to prosecute also gives an appearance of 
independence in his decision-making. Where no reasons are given in a controversial 
incident involving the use of lethal force, this may in itself not be conducive to public 
confidence. It also denies the family of the victim access to information about a 
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matter of crucial importance to them and prevents any legal challenge of the 
decision. 

[…] the applicant was […] not informed of why the shooting was regarded as not 
disclosing a criminal offence or as not meriting a prosecution of the officer 
concerned. There was no reasoned decision available to reassure a concerned 
public that the rule of law had been respected. This cannot be regarded as 
compatible with the requirements of Article 2, unless that information was 
forthcoming in some other way. This however is not the case.388 

 

The Committee of Ministers, in supervising compliance with the decision in Hugh 

Jordan and other similar cases relating to Northern Ireland, has expressed the view that 

the availability of judicial review of a prosecutors” decision whether or not to prosecute 

constitutes an important safeguard in order to ensure adequate information and public 

scrutiny.
389

 

 

(b) Conviction and sentencing 

As noted above, the European Court has held that there is an obligation upon 

States Parties to the Convention to have in place substantive criminal laws and a 

criminal justice system which is capable of investigating the cause of death and, if 

appropriate, of identifying and punishing those responsible.390 In addition, the European 

Court has made clear that under Article 2 there is an obligation upon the Contracting 

States to make sure that the punishment is sufficient to act as a deterrent and 

accordingly thereby to effectively protect the right to life and physical integrity. In 

Öneryildiz v. Turkey, the Grand Chamber made clear that not only must an investigation 

be effective, but that, where the investigation has led to a prosecution, Article 2 requires 

that “the proceedings as a whole, including the trial stage, must satisfy the requirements 

of the positive obligation to protect lives through the law.”391 However, the Court was 

anxious to stress that the positive obligations under Article 2 do not in any way “entail 

the right for an applicant to have third parties prosecuted or sentenced for a criminal 

offence […] or an absolute obligation for all prosecutions to result in conviction, or 

indeed in a particular sentence […]”.392  

Nevertheless, as the Court emphasized, the domestic authorities and courts can 

not be prepared to allow life-endangering offences to go unpunished: effective 
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enforcement, including sentencing, is essential “for maintaining public confidence and 

ensuring adherence to the rule of law and for preventing any appearance of tolerance of 

or collusion in unlawful acts […]”.393 As a result, the domestic courts must give adequate 

scrutiny to cases involving a loss of life, “so that the deterrent effect of the judicial 

system in place and the significance of the role it is required to play in preventing 

violations of the right to life are not undermined.”394 That scrutiny extends to making sure 

that those responsible for the loss of life or for endangering life must be given an 

appropriate sentence if convicted.  

In the later case of Ali and Ayşe Duran v. Turkey, the Court extended that 

interpretation to Article 3, noting that:  

[t]he requirements of Articles 2 and 3 go beyond the stage of the official 
investigation, where this has led to the institution of proceedings in the national 
courts: the proceedings as a whole, including the trial stage, must satisfy the 
requirements of the positive obligation to protect lives through the law and the 
prohibition of ill-treatment. While there is no absolute obligation for all prosecutions to 
result in conviction or in a particular sentence, the national courts should not under 
any circumstances be prepared to allow life-endangering offences and grave attacks 
on physical and moral integrity to go unpunished.395 

 

The logic of the Court’s reasoning in this regard also implies that the obligation to 

ensure effective punishment of conduct violating Articles 2 and 3 means that the 

application of statutes of limitation, or a fortiori, the granting of an amnesty cannot be 

relied upon as valid reasons for not prosecuting perpetrators of serious violations of 

human rights.  
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2. Case Study: Russian actions in Chechnya 

 

2.1 Introduction 

Chechnya is today an autonomous republic of the Russian Federation. When the 

Soviet Union collapsed in 1991, the Chechen-Ingush Autonomous Soviet Socialist 

Republic was split into two republics: the Republic of Ingushetia and the Chechen 

Republic. The Chechen Republic sought independence and after the First Chechen War 

against Russia (1994-1996), Chechnya gained de facto independence as the Chechen 

Republic of Ichkeria. The newly won independence only lasted until the Second 

Chechen War with Russia which started in 1999 and lasted until 2001. After the war, 

Russia managed to reinstate control over the republic and Chechnya became an 

autonomous republic within the Russian Federation.396 Although figures as to the total 

deaths are disputed and extremely far from clear, some human rights groups have 

conservatively estimated that the total of civilian victims of the Second Chechen War, 

excluding those who have “disappeared” is between 10,000 and 20,000.397 Similarly, the 

number of “disappeared” individuals is estimated to be between 4,000 and 5,000 people 

during the Second Chechen War.398  

The present case deals exclusively with cases arising out of events during and 

after the Second Chechen War, as the European Convention was not in force for the 

Russian Federation at the time of the First Chechen War, and as a consequence, the 

events of that conflict fall outside the jurisdiction ratione temporis of the European 

Court. 399  The cases decided by the Court have been brought by victims and their 

relatives, all Russian nationals from Chechnya. The majority of cases concerns deaths 

resulting from attacks by State agents, unlawful apprehensions, disappearances after 

being detained by Russian servicemen, torture and inhuman and degrading treatment of 

detainees and the mental suffering that some of the applicants have endured on account 
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of these events. Most cases have also dealt with the absence of an adequate 

investigation, denial of access to a court and lack of effective remedies in respect of the 

violation. The majority of applicants have relied on Article 2 of the Convention, protecting 

the right to life, Article 3, prohibiting torture and inhuman or degrading treatment, as well 

as other provisions of the Convention.400 

The present case study examines the extent of to which the Russian Federation 

has so far complied with the Court’s judgments relating to violations committed by the 

Russian security forces in Chechnya. In particular, the case studies focuses on the 

individual and general measures adopted by the Russian Federation to address the 

problems identified by the Court with respect to the obligation to carry out effective 

investigations into allegations of violations of Articles 2 and 3 of the Convention. The 

present study will also address the question whether the Court’s judgment have had any 

impact on the capability of the domestic legal system to carry out effective investigations 

and prosecutions in relation to alleged serious violations of the right to life or acts of 

torture and ill-treatment committed by servicemen. 

 

2.2 The Russian Federation and the Convention 

As one of the conditions of joining the Council of Europe in 1996, the Russian 

Federation undertook to ratify the Convention within one year of its accession to the 

Statute of the Council. 401 Russia eventually ratified the Convention on 5 May 1998. 

Russia has at no point purported to make any derogation under Article 15 of the 

Convention in relation to the conflict in Chechnya. 

The Russian Federation has a monist legal system. International law is 

proclaimed to be part of the law of the land and the Constitution accords a higher 

hierarchical status to international rules. In this regard, Article 15(4) of the 1993 

Constitution of the Russian Federation provides that “the universally-recognized norms 

of international law and international treaties and agreements of the Russian Federation 

shall be a component part of its legal system. If an international treaty or agreement of 

the Russian Federation fixes other rules than those envisaged by law, the rules of the 

international agreement shall be applied”. 402  Accordingly, at least in principle, the 

adoption of domestic legislation incorporating the Convention is not needed for the 
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Convention to have effect within the domestic legal system and be applied by the courts 

and other domestic authorities. 

Further, decisions of the European Court interpreting the Convention must be 

taken directly into account by, and are binding upon, the domestic authorities.403 This has 

been expressely recognized by the Plenum of the Supreme Court of the Russian 

Federation in a resolution adopted in 2003, which states that:  

The Convention on Human Rights and Basic Freedoms has a mechanism of its 
own which includes a compulsory jurisdiction of the European Court on Human 
Rights and a systematic monitoring over the execution of the decisions of the Court 
by the Committee of Ministers of the Council of Europe. In accordance with Item 1 of 
Article 46 of the Convention these decisions with regard to the Russian Federation 
[…] shall be mandatory for all State bodies of the Russian Federation including for 
the courts. The implementation of the decisions related to the Russian Federation 
presumes, if necessary, the obligation on the part of the State to take measures of a 
private nature aimed at eliminating violation of human rights stipulated by the 
Convention and the impact of these violations on the applicant as well as measures 
of a general nature to prevent repetition of such violations. The courts within their 
scope of competence should act so as to ensure the implementation of obligations of 
the State stemming from the participation of the Russian Federation in the 
Convention […].404 

 

As far as the jurisdiction of the Court is concerned, pursuant to Article 34 of the 

Convention, the Russian Federation ipso facto recognizes the jurisdiction of the 

European Court to hear individual complaints; that position is expressly recognised as a 

matter of domestic law.405  

In the absence of any meaningful domestic remedies for some violations of the 

Convention, despite its supposed applicability as a matter of domestic Russian law, the 

European Court is increasingly seen as playing an important role by Russian citizens. 

According to one commentator, the obligation “to secure to everyone the rights and 

freedoms defined in the Convention” is generally understood in Russia “as the Russian 

Government’s recognition of the authority of the European Court of Human Rights to 

adjudicate petitions alleging violations of the Convention provisions occurring under 

Russian jurisdiction. In other words, the ratification of the Convention is perceived by 

Russian citizens as the right “to write to Strasbourg”, as the right to complain to an 

international body, as a “panacea” for all human rights violations.”406 This view of the 
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Court is to a large extent confirmed by the number of complaints lodged with the Court 

originating in Russia. At the time of writing, Russia ranked first in the list of countries with 

the largest number of cases pending at the European Court. As of the end of May 2010, 

35,400 cases were pending before a judicial formation of the Court, which accounted for 

28.1% of the total number of pending applications.407 

 

2.3 The European Court and the conflict in Chechnya 

Russia has at no point purported to make any derogation under Article 15 of the 

Convention in relation to the conflict in Chechnya. In February 2005, the European Court 

issued its first three judgments on claims arising out of the armed conflict in Chechnya.408 

Since then, the Court has issued over one hundred other judgments on atrocities which 

have take place since the start of the Second Chechen War, providing Chechens with an 

alternative source of justice, 409 and many more are pending, including in relation to 

disappearances following the end of full-scale hostilities. The violations identified by the 

Court in the Chechen judgments to date relate, inter alia, to: 

 failure to present any justification for the use of lethal force by state agents 

(violations of Article 2);410 

 failure to prepare and execute counter-terrorist operations involving the 

use of heavy combat weapons with the requisite care for the lives of 

civilians (violations of Article 2);411 

 failure to carry out effective investigations into the circumstances 

surrounding the deaths or alleged deaths of the applicants’ relatives or 
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allegations of torture, as well as failure to provide effective remedies in 

that regard (violations of Articles 2, 3 and 13);412 

 unacknowledged detention and subsequent disappearances of individuals 

by State agents, as well as the authorities’ failure to provide the applicants 

with any plausible explanation in this respect (violations of Articles 2, 3 

and 5);413 and 

 unjustified destruction of property by the security forces in the course of 

anti-terrorist operations (violations of Article 1 of Protocol No. 1).414  

 

Despite the variety of violations which have occurred, for the purposes of the 

present study, the violations which are principally of concern are those relating to the 

failure to conduct effective investigations into all credible allegations of breaches of the 

right to life and the prohibition of torture and other forms of ill-treatment.  

In some of the Chechen cases, the applicants have made requests under Article 

41 that the Court order that “an independent investigation which would comply with the 

Convention standards” be conducted into the death of their relatives by way of just 

satisfaction.415 In these cases, the Court has taken the position that the situation in each 

case was distinguishable from that in the authorities relied upon by the applicants as 

justifying such an approach and declined to make the order sought.416 In particular, it 

reasoned that, since the effectiveness of the investigations had already been 

undermined in their early stages by the failure of the domestic authorities to adopt 

meaningful investigative measures, it was very doubtful that the situation that existed 

before the breaches could be restored. Therefore, the Court found it most appropriate to 

leave it to the respondent State to choose the means to be used to remedy the 

violation.417 
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2.4 Execution of judgments  

The Chechen judgments have been transmitted to the Committee of Ministers for 

supervision of execution in accordance with Article 46 of the Convention. After reviewing 

the information provided by Russia regarding measures taken and planned, the 

Department for the Execution of Judgments of the Court observed that all of the 

Chechen judgments “require significant individual measures in order to remedy the 

consequences of the violations found as well as general measures to prevent new 

similar violations”. 418  As the Court has in the majority of the Chechen cases found 

violations due to the lack of an effective investigation, the individual measure that has 

been most frequently examined by the Committee in the context of the Chechen 

judgments is the re-opening of investigations in Chechnya and the existence of 

measures taken in that regard (or the lack thereof) will be the principal topic for study in 

relation to compliance as regards adoption of individual measures. 

As far as general measures are concerned, the Department for the Execution of 

Judgments recommended three main heads of action to be pursued so as to prevent 

similar violations in the future:  

(1) improvement of the legal and regulatory framework governing the counter-

terrorist activities of security forces;  

(2) measures aimed at raising awareness and training members of the 

security forces; and  

(3) improvement of domestic remedies.419  

Those recommendations have been generally endorsed by the Committee of 

Ministers, which has likewise drawn attention to the fact that “one of the general 

problems relates to the effectiveness of domestic investigations” and “stressed that this 

issue should be addressed as a matter of priority in order to ensure rapid adoption of the 

individual and general measures required by the European Court’s judgments”. 420 As to 

the first and second category of measures, it has been recommended by the Department 

for the Execution of Judgments that measures be taken regarding procedural safeguards 

in custody, training of judges and prosecutors and education of members of the security 

forces, i.e. measures which are aimed at prevention of crimes.421 However, for present 
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purposes, it is the measures falling in the third category listed above, in particular those 

relating to improving the efficiency of investigations, which are of most interest. 

Accordingly, the focus of the assessment of compliance will be on those general 

measures which particularly affect domestic investigations and prosecutions, e.g., 

changes to rules and procedures so as to ensure effective and independent 

investigations; changes to the structure of the Prokuratura (the Prosecutor’s Office); and 

changes in the law relating to ensuring that there are meaningful sanctions available 

against servicemen responsible for abuses. As regards the question of the impact of the 

general measures in fact adopted on the capability of the domestic legal system to 

effectively prosecute and punish serious violations committed by state agents, given the 

wide variety of general measures adopted by Russia, consideration of impact will focus 

on those topics which have been the subject of study in relation to compliance  

 

2.5 Compliance with judgments  

 

2.5.1 Measures concerning the obligation to criminalize conduct in 
violation of Articles 2 and 3 

There is a positive obligation stemming from Articles 2 and 3 of the Convention to make 

criminal law remedies available. In that regard, the Court has consistently recognized 

that the effective protection of the individual in his or her relations with other persons 

requires the State to put in place domestic legislation which criminalizes conduct 

constituting a violation of the fundamental rights protected under Articles 2 and 3 of the 

Convention. In addition, the Court has made clear that under those provisions there is an 

obligation upon the Contracting State to make sure that the punishments imposed under 

the relevant domestic legislation are sufficient to act as a deterrent and accordingly 

thereby to effectively protect the right to life and physical integrity.422 

 

(a) Domestic provisions criminalizing conduct in violation of 

Articles 2 and 3 

 

Although torture was explicitly prohibited by the Russian Constitution at the relevant 

times, 423  as well as reference being made to the notion in a number of other 
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provisions,424 until relatively recently Russian criminal law lacked a definition of “torture”. 

It this regard, it was argued by some human rights groups that “the absence of the 

definition of torture in the national legislation contributed to the misunderstanding on the 

side of the law enforcement bodies of the obligations, taken by the Russian Federation 

under the Convention Against Torture, the European Convention on Human Rights and 

the International Covenant on Civil and Political Rights”.425 However, the European Court 

has not commented upon the question of the adequacy of the criminalization of torture 

under Russian law, whether in the context of Chechnya, or otherwise; rather it has been 

concerned with problems in relation to investigations of acts amounting to a violation of 

Article 3 of the Convention and not with the underlying question of what was the basis 

for criminalization of that conduct and therefore the basis for the investigation.426 

The Russian Criminal Code was amended in December 2003 to introduce a 

definition of “torture”; Article 117 of the Code as amended now defines “torture” as “[…] 

infliction of physical or mental suffering for the purpose of compelling to give evidence or 

to commit other actions against a person’s will, as well as for the purpose of punishing, 

or for other purposes.”427 Torture under Article 117(2) is punishable by an imprisonment 

term of three to seven years. Notwithstanding that development, some commentators 

have disputed whether Article 117 in fact encompasses the involvement of officials in 

acts of torture. 428  The criticism is based on the observation that the definition now 

contained in Article 117 of the Criminal Code differs from that contained in CAT, to which 

the Russian Federation is a party.429 Article 1 of CAT defines torture as involving serious 
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harm “inflicted by or at the instigation of or with the consent or acquiescence of a public 

official or other person acting in an official capacity”. In this regard, it is argued that, 

under CAT, “it is the involvement of an official in the torture […] that is the key 

characteristic distinguishing this gross violation of human rights from other kinds off 

physical abuse against an individual”. 430  NGOs having examined the situation have 

found Article 117 to be inadequate due to, inter alia, the fact that “the definition fails to 

include one of the key elements of torture, namely direct or indirect involvement of a 

public official” and “neither the Criminal Code nor any other domestic act gives a 

definition of cruel, inhuman or degrading treatment”.431  

The Russian Federation has maintained that the definition contained in Article 117 is 

indeed intended to cover abuses committed by public officials, and the fact that it is 

wider is irrelevant. For instance, before the Committtee against Torture, Russia argued 

that:  

[…] the definition of torture in the Criminal Code of the Russian Federation is 
in certain respects somewhat broader than that in the Convention. While the 
Convention relates to torture “inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an official 
capacity”, the perpetrator of the offence covered by article 117 (Torture) of the 
Russian Criminal Code may be any person who has attained the age of 16, 
including officials.432 

 

The Committee Against Torture avoided openly cricitising the wider formulation as such, 

only stating that “the definition of the term ‘torture’ as contained in the annotation to 

article 117 of the Criminal Code does not fully reflect all elements of the definition in 

Article 1 of the Convention [against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment] which includes the involvement of a public official or other 

person acting in an official capacity in inflicting, instigating, consenting to or acquiescing 

to torture. The definition, moreover, does not address acts aimed at coercing a third 

person as torture.”433 
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In any case, it is to be observed that neither the text of Article 3 ECHR, nor the relevant 

case-law of the European Court necessarily limit the notion of torture to acts committed 

by public officials. It is at least in part for this reason that the Court has never had 

occasion to comment on this characterstic of the Russian legislation criminalizing torture. 

Under the Convention, the problem appears to be not so much the scope of Article 117 

of the Criminal Code, but rather the fact that in practice officials are prosecuted under 

other provisions, which are regarded as constituting lex specialis in relation to Article 

117.434 In particular, officers accused of torture or ill-treatment can be prosecuted under 

Article 302 of the Criminal Code, which criminalizes “compulsion to give evidence used 

with regard to a subject, defendant, victim, or witness, or coercion of an expert, a 

specialist to make a report or to give evidence through the application of threats, 

blackmail, or other illegal actions, by an investigator or a person conducting inquests, as 

well as by other person with the knowledge or a tacit consent of the investigator or the 

person conducting inquests”. 435  Under the provision in question, which was also 

amended in 2003, the same criminal act “joined with the use of violence, mockery, or 

torture” is punishable by deprivation of liberty for term of two to eight years.436 

With regard to the criminal responsibility of the superior officers who order the 

use of torture, the Russian Federation stated that they may be prosecuted under Article 

286(2) and (3) of the Criminal Code for “exceeding official powers”,437 defined as the 

“commission by an official of actions which transcend the limits of his powers and which 

involve a substantial violation of the rights and lawful interests of individuals or 

organizations, or the legally-protected interests of society and the State.”438 As far as 

sanctions are concerned, the provision in question provides that, whenever the offence 

involves the use of torture or ill-treatment, it shall be punishable by deprivation of liberty 

for three to ten years, with disqualification from holding specified offices or from 
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engaging in specific activities for a term of up to three years.439 The Department for 

Execution of Judgments noted that all of the provisions referred to by the Russian 

Federation concerned the personal responsibility of members of the security forces. In 

this regard, it was noted that provisions criminalizing abuses perpetrated in police 

custody were more effective in preventing torture and ill-treatment “when not only the 

perpetrators but also other officials whose behaviour during the investigation encourage 

or make torture and ill-treatment possible are held to account.” 440  Accordingly, 

confirmation was requested as to whether the prosecution of superior officers, 

investigators and prosecutors who ordered, authorised or condoned torture and ill-

treatment by their acts or omissions was indeed possible under the current legal 

framework.441  

It has been noted by some human rights groups that the general wording of 

Article 286 does not give a clear and unambiguous signal to public officials that torture 

and other forms of cruel treatment are criminalized, as the provision also applies to other 

types of excess of powers, in addition to torture.442 The broad scope of the provision in 

question and its invocation in relation to cases of torture and ill-treatment has as a result 

that the Russian authorities do not have statistics specifically on prosecutions for torture 

and other types of ill-treatment.443 

As far as killings by members of the security forces are concerned, the domestic 

legal system provides for criminalization of violations of Article 2. If a state official 

commits murder in abuse of his or her powers he/she may be prosecuted for murder 

under Article 105 of the Criminal Code, taken together with Article 286.444 Violations of 

Article 105 are punishable with deprivation of liberty for a term of eight to 20 years, or by 

deprivation of liberty for life, or by the death penalty. Further, Article 108(1) and (2) 

creates offences of homicide in excess of the requirements of justifiable defence, 

punishable by up to two years’ deprivation of liberty and homicide in excess of the 

measures needed for the detention of a person who has committed a crime, punishable 

by up to three years’ deprivation of liberty.  

Finally, as regards disappearances, the Russian legal system criminalizes 

unlawful apprehensions of an individual by a public official. Under Article 301 of the 

Criminal Code, the unlawful apprehension of an individual is punishable by imprisonment 

of up to three years with disqualification from holding specified offices or from engaging 
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in specific activities for up to three years, or without such disqualification. Knowingly 

illegal taking or keeping in custody is punishable by imprisonment of up to four years. If 

the deeds are considered grave, imprisonment is stipulated for three to eight years.445  

In conclusion, in accordance with the obligations stemming from the Convention, 

legal provisions exist which would enable criminal prosecutions of members of the 

security forces who commit human rights violations undoubtedly exist in Russia, albeit 

that it appears that the law does not unequivocally criminalise eo nomine superior 

officers who order or condone torture or ill-treatment by their subordinates. The problem 

appears not to lie in the provisions of the criminal law as such, but rather in how those 

provisions are applied and the manner in which investigations and prosecutions are in 

fact carried out. In this regard, the Department for the Execution of Judgments has 

observed that “in order to assess the real impact of the existing provisions and their 

deterrent effect, an overview of the Russian court practice in this area would be most 

useful” and further requested information on whether the prison sentences imposed 

under the provisions indicated by the Russian Government could be converted into fines 

or be suspended. 446 

 

(b) Statutes of limitation 

In its observations submitted to the Committee of Ministers, the Russian 

Government has noted that, under the relevant domestic criminal legislation, a fifteen-

year limitation period applies to “especially grave crimes”.447 Under Article 15 of the 

Criminal Code “especially grave crimes” are defined as “[…] intentional acts, for the 

commission of which this Code provides a penalty in the form of deprivation of liberty for 

a term exceeding 10 years, or a more severe punishment”.  

As noted above, the crimes committed by Russian servicemen in Chechnya have 

included killings, torture, ill-treatment and abductions; however the penalties envisaged 

for most of those crimes under the relevant criminal provisions do not exceed the 10-

year period necessary for the offence to qualify as an “especcially grave crime” under 

Article 15 of the Criminal Code.448. Only killings under Article 105 of the Criminal Code 

fall in this category. On the other hand, “compulsion to give evidence” under Articles 302 
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of the Criminal Code and “exceeding official powers” under Article 286 are considered as 

“grave crimes”, and therefore fall within the group of offences subjected to a 10-year 

limitation period.449 The offence of “illegal detention” under Article 301 of the Criminal 

Code is considered a “medium gravity crime” to which a 6-year limitation period 

applies.450  

The relatively brief limitation periods that apply to the crimes committed by the 

Russian security forces in Chechnya, most of which date back to the period between 

1999 and 2001, call for urgent action by the prosecuting authorities in order to meet their 

obligations and carry out effective investigations into these cases. It is now ten years 

since the start of the Second Chechen War and it is clear that the statute of limitation 

applies to crimes committed during that time. The issue of statutes of limitation is an 

important topic which has not been dealt with by the Committee of Ministers in its public 

memoranda on Chechnya. Since release from criminal responsibility comes into play ten 

years after the commission of the crime as regards torture, ill-treatment and unlawful 

apprehensions, there is an even more pressing need for the authorities to meet the 

requirements of effective investigations in these cases, if it is not already too late.  

 

(c) Responsibility of military commanders 

It is extremely unclear whether under the Russian criminal legislation military 

commanders can be prosecuted for failure to prevent abuses by their subordinates. In 

many cases, the servicemen who actually committed the abuses are not known, but the 

regiments which participated in those crimes and consequently, their commanders, were 

identified by domestic investigations.451 The Department for the Execution of Judgments 

has in this respect noted that “all provisions referred to by the Russian authorities 

regarding sanctions against servicemen provide for the personal responsibility of 

members of the security forces. The Committee of Ministers’ practice in similar cases[452] 

has shown that the effectiveness of such sanctions in preventing abuses, such as ill-

treatment or torture in police custody, is more dissuasive when not only the perpetrators 

but also other officials whose behaviour during the investigation encourage or make 
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torture and ill-treatment possible are held to account”. 453  The Department for the 

Execution of Judgments has therefore asked for more information on whether the 

current legal framework allows the prosecution of commanding (superior) officers, 

investigators and prosecutors, who order, authorize and condone torture and ill-

treatment by their acts or omissions.454 In addition, the Department for the Execution of 

Judgments has stressed that the Committee of Ministers’ experience in similar cases 

shows that “nothing is more effective to counter impunity and to put an end to the long-

standing practice of ill-treatment in custody than a formal statement made at the highest 

political level announcing a ‘zero-tolerance’ policy in respect of such abuses”.455 Such a 

statement may serve to remind the law-enforcement officials of their obligation to respect 

the rights of persons in their custody and of their criminal responsibility for ill-treatment of 

such persons. 

 

2.5.2 Investigations  

In almost all of the Chechen judgments, the Court has found a procedural violation of 

Articles 2 and/or 3 ECHR due to the inadequacy of the investigation.456 The present 

section will look at specific problems identified by the Court as regards investigations, 

measures recommended by the Committee to rectify these shortcomings and measures 

taken by Russia in order to comply with the judgments.  

 

(a) Measures to ensure that the investigations are carried out 

promptly  

In many of the judgments under examination, the Court has criticized the fact that 

investigations were opened with an unacceptable delay and were plagued with further 

inexplicable shortcomings and delays, thereby violating the requirement of promptness 

of the investigation.457 With regard to the requirement that the authorities must act on 

their own motion and initiate criminal investigations once a matter has come to their 

attention, several issues have been identified by the Court. For example, in Estamirov 

and Others v. Russia, a case concerning five persons allegedly killed by Russian 
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servicemen in Grozny in early February 2000, the applicants notified the authorities of 

the crime in the end of February 2000. The officers of the local department of the interior 

were present at the site in early April 2000 and an investigation was opened one week 

later. The Court noted that “[a]lready such a substantial delay in opening of the 

investigation into a very serious crime could not but affect the future effectiveness of the 

proceedings. And once the investigation began, it continued to be plagued by 

inexplicable delays”. 458  The Court found, that these unexplained delays “not only 

demonstrated the authorities’ failure to act of their own motion but also constitute a 

breach of the obligation to exercise exemplary diligence and promptness”.459 

In addition, in a number of cases the Court found that the conduct of the 

investigating authorities had not complied with the requirement that, once an 

investigation is underway, investigative activities should proceed without any undue 

delay. For instance, in Khamila Isayeva v. Russia, the Court observed that the 

investigation into Mr. Sultan Isayev's disappearance following his apprehension was 

“plagued by inexplicable failures to perform the most essential tasks in a situation where 

prompt action had been vital”.460 A breach of the requirement of promptness may result 

in crucial evidence being lost; further, carrying out forensic (medical) examinations 

weeks or months after the event is of little assistance for the purpose of establishing the 

truth. The Russian authorities have tried to excuse this lack of promptness by referring to 

the “general breakdown of all public institutions in the Chechen Republic” at the time of 

the events described in the judgments.461 

In relation to the shortcomings identified by the Court with respect to the 

promptness of the investigation, the Russian authorities have taken some steps towards 

ensuring prompt investigations. For instance, in June 2002, the Prosecutor’s Office of 

the Chechen Republic sent the municipal and district prosecutors an instruction 

concerning the issues to be dealt with as a matter of priority after criminal proceedings 

were opened into offences allegedly committed by members of the Unified Group of 

forces in the course of identity checks in the Chechen Republic.462 The Department for 

the Execution of Judgments has also noted that these issues appear to have been 

addressed in an administrative order concerning the organization of investigations.463  
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According to the Russian Federation, a comprehensive programme to prevent 

kidnappings and to ensure effective investigations into disappearances in the 

administrative district including Chechnya for 2006-2010 was adopted in March 2007; in 

this regard, the Russian Federation has stated that “[a]ll complaints relating to unlawful 

detention, unlawful apprehension and exceeding authority by the members of law-

enforcement agencies are examined according to the established procedure. Criminal 

proceedings are launched if there are grounds to prosecute”. 464  However, the 

Department for the Execution of Judgments has noted that, “notwithstanding the 

measures taken, reports of different monitoring bodies show that further measures are 

still needed in order, in particular, to provide prosecution services with the staff, 

resources and facilities needed for the effective investigation of cases involving 

allegations of ill-treatment, illegal detention and disappearances”. 465 Furthermore, the 

Department for the Execution of Judgments, after conducting a preliminary analysis of 

the information provided by Russia on the issue of prompt and adequate investigations, 

has found a number of outstanding issues on which further information/measures are 

needed; those outstanding issues relate to, inter alia, the adoption of measures to 

ensure that investigations are commenced promptly and pursued with reasonable 

expedition.466  

 

(b) Measures to ensure effective investigations 

Regarding the requirement that the investigation should be capable of leading to 

the identification and punishment of those responsible, several problems have been 

identified by the Court in the Chechen judgments. In a number of cases, the Court has 

criticized the way in which the authorities have proceeded to collect and preserve 

evidence; a recurrent shortcoming in this context is the failure to question key witnesses. 

For instance, in Khamila Isayeva v. Russia, the Court noted that it appeared that the 

applicant's relatives and villagers who had witnessed Mr. Sultan Isayev being 

apprehended by armed servicemen were not questioned at all. With respect to the 

questioning of some servicemen by the investigating authorities, the Court noted that it 

was not clear from the information provided by the Government how their statements 

could have been relevant for the investigation. At the same time it appears that no 

servicemen directly involved in the special operation during which Mr Isayev had 

disappeared on 29 April 2001 were questioned. The Court found that these failures 

alone compromised the effectiveness of the investigation and “could not but have had a 
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negative impact on the prospects of arriving at the truth”. 467  In Magomadov and 

Magomadov v. Russia, the statements of the servicemen questioned as witnesses and 

the official documents issued by the Oktyabrskiy Provisional Department of Internal 

Affairs, the Chechnya Department of the Federal Security Services (FSB) and the 

Chechnya Department of the Interior presented several mutually incompatible versions 

of the applicants' brother's arrest and questioning. The Court found that it did not 

“appear that the investigation took steps to resolve these inconsistencies” and had also 

“failed to identify and question the officers of the FSB who had participated in the arrest 

and questioning”.468  

The failure by the investigating authorities to collect information which could lead 

to the identification of the military units and servicemen allegedly involved in abuses is 

another recurrent shortcoming in the investigations identified by the Court. In Goncharuk 

v. Russia, information was obtained that the “crime could have been committed by 

military servicemen”.469 However, the investigation failed to identify any military units or 

to obtain other information concerning the military operations in the district at the 

relevant time. In this regard, the Court found that “the investigation failed to obtain a 

general plan of the military operations conducted in the Staropromyslovskiy district of 

Grozny at the material time, despite strong evidence that such an operation had taken 

place. Such a plan could have constituted vital evidence in respect of the circumstances 

of the crimes in question”.470 In Musayeva and Others v. Russia, the Court found that 

“the investigation could only be described as dysfunctional when it comes to establishing 

the extent of military and security personnel’s involvement in the deaths of the 

applicants’ relatives”.471 The Court found that, “although it was acknowledged by the 

domestic authorities that Ali and Umar Musayev had been apprehended by federal 

military officers in the course of a ‘sweeping’ operation, delivered to the headquarters 

and left there, it does not appear that any meaningful efforts were made to investigate 

the possible involvement of the aforementioned personnel in the murder”.472 The Court 

was “sceptical about the Government's submission that the investigating authorities had 

questioned a number of servicemen and officials of law-enforcement agencies who had 

worked in Chechnya at the material time, as the Government did not produce any 

documents relating to the interviews, such as transcripts of questioning, nor did they 

indicate the names of any of those officials or servicemen”.473  
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There have also been inefficiencies in the investigations regarding the gathering 

of forensic evidence and the performance of autopsies. In Zubayrayev v. Russia, the 

Court found that a number of indispensable steps were never taken, as no autopsies or 

forensic analysis were carried out, or even ordered, in the course of the investigation.474 

The investigation was “thus deprived of information about the precise nature of the 

injuries sustained and the exact cause of death”.475 In Musayeva and Others v. Russia, it 

did not appear that the scene of the incident at the applicants' house or the site where 

the remains of the Musayev brothers and two other men had been found was ever 

inspected by the investigating authorities in the context of the criminal proceedings.476 In 

Akhmadova and Others v. Russia, the Government provided no explanations regarding 

the length of the forensic examination, or regarding a delay of more than two years 

between the date on which it had been completed and the date on which its results had 

been received by the investigators.477 Moreover, in spite of the Court's specific request in 

this regard, the Government did not submit copies of any documents regarding the 

outcome of the examination; instead, they provided very succinct and fragmentary 

information on the findings of the reports on the forensic examination drawn up in 

respect of each of the bodies.478 The Court noted that the information provided did not 

“clarify whether the cause of death of Zalina Mezhidova had at all been established, or 

whether any findings had been made as regards the alleged mutilation of Zalina 

Mezhidova’s body, given the applicants’ allegation that its upper half had been 

missing”.479 

In relation to the collection of evidence, although all these deficiencies have been 

identified by the Court in most of the Chechen judgments, of which the cases cited 

above are but a few examples, the Russian authorities have not reported to the 

Committee of Ministers any specific measures aimed at rectifying these shortcomings. 

The Department for the Execution of Judgments noted in 2008 that “the repetitive 

character of the shortcomings identified by the European Court raises the issue of the 

powers of the investigative authorities vis-à-vis other law-enforcement agencies”.480 In 

2003, the CPT stated that “[t]he Forensic Medical Bureau of the Chechen Republic faces 
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enormous limitations in terms of resources, equipment and staff, and there are still no 

possibilities to perform full autopsies on the territory of the Republic”. 481  In 2006, 

following a visit to the Republican Forensic Medical Bureau in Grozny, a CPT’s 

delegation reported that “[s]ignificant investments have been made in equipment and the 

physical facilities of the forensic bureau in Grozny, and the structure is now no doubt one 

of the best within the North Caucasian region. However, despite these investments, no 

progress had been made in establishing certain essential functions, such as an autopsy 

service”.482  

 

(c) Measures to ensure independence of the investigation 

The Court has criticized the lack of independence of the authorities carrying out 

investigations into alleged violations of Articles 2 and 3 in Chechnya in a number of 

cases.483 

The Russian authorities have informed the Committee of Ministers that, following 

the Court’s judgments, new bodies have been set up to ensure effective investigations 

and prevent new similar violations in the future. In particular, according to the information 

provided by the Russian Government to the Department for the Execution of Judgments 

in 2006, the following measures were adopted: 

- establishment of local offices of the civil and military prosecution 

authorities in Chechnya;484; 

- transformation of the local department of the Ministry of the Interior 

(created in December 1999) into the Ministry of the Interior of the Chechen 

Republic (2002);485 

- the establishment of interagency investigative groups with a view to the 

investigation of grave crimes (November 2002);486  

- the establishment of an interagency working group to coordinate 

investigative action concerning those crimes (June 2005). The working 
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group is headed by the Deputy Prosecutor of the Chechen Republic and 

includes the heads of law enforcement bodies and of the security forces;487  

- the creation of a unified register of kidnapped or disappeared persons; the 

information contained in the register is regularly compared with the lists of 

detained or convicted persons;488 

- the setting up of a programme providing for a set of measures to prevent 

kidnappings and to ensure the effective investigation into disappearances. 

The programme, adopted in 2004, was subsequently modified in January 

2005 by the Prosecutor’s Office of the Chechen Republic in cooperation 

with the Ministry of Interior of the Republic, the local department of the 

Federal Security Services and the Prosecutor’s Office of the Russian 

Federation;489  

- the enactment of a new Code of Criminal Procedure, entered into force on 

1 July 2002, which contains new rules on investigation.490  

The Department for the Execution of Judgments has expressed the view that 

these measures “should doubtlessly contribute to the establishment of effective 

remedies in the Chechen Republic, inasmuch as they provide the necessary 

infrastructure which was deficient at the time of events impugned by the Court”. 491 

Russia has informed the Department for the Execution of Judgments that, “[a]s from 7 

September 2007 the investigation of offences, which previously fell within the jurisdiction 

of prosecutors, now falls within the jurisdiction of the Investigating Committee set up with 

the Prokuratura”.492 The Investigating Committee was created so as to separate the 

functions of investigation and oversight of the investigation and so as to ensure greater 

independence of the authorities in charge of the investigation. 493  According to the 

information provided by the Russian Federation, the Investigating Committee is 

responsible for carrying out investigations “with proper care and without delay”.494 As for 
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the independence of the Investigating Committee from the prosecuting authorities, 

although the Investigating Committee is formally attached to the Prokuratura, its head 

(the First Deputy Prosecutor General) is appointed using the same procedure as is used 

for the Prosecutor General. 495 Pursuant to a Presidential Decree adopted in August 

2007, regional departments of the Investigating Committee have been set up within the 

Chechen Republic. 496  These developments have been positively assessed by the 

Committee of Ministers, which, in March 2009, “noted with particular interest the recent 

reform of the Prokuratura separating the authorities responsible for investigation from 

the authorities responsible for supervision of the lawfulness of investigations”.
497

 

 

(d) Measures to ensure public scrutiny and participation of the 

victims and their relatives in the investigation  

The Court has found many shortcomings as regards the requirements of 

participation of the victims or their relatives in the investigation and of public scrutiny.498 

For example, in Zubayrayev v. Russia, the Court noted that the relatives of the deceased 

were granted victim status only in October 2004, four years after the killing, and family 

members were not invited to participate in the proceedings. Noting that “[i]n connection 

with the murder of the applicant’s father, victim status in the proceedings was eventually 

granted to a distant relative of the victim, namely his daughter-in-law” and that “[e]ven 

then, the persons who had been granted victim status were only informed of the 

adjournment and re-opening of the proceedings, and not of any other significant 

developments”, the Court concluded that “the investigators had failed to ensure that the 

investigation received the required level of public scrutiny; or to safeguard the interests 

of the next-of-kin in the proceedings”.499 Likewise, the Court noted that in Lyanova and 

Aliyeva v. Russia, “the applicants were not duly informed of the progress of the 

investigation”; although “they were informed of a number of suspensions and 

resumptions of the investigation, no documents from the case file were ever made 

available to them and, apart from an unofficial outline of the investigation provided for 

the first applicant, they received very scarce information concerning the most important 

investigative actions”.500 In Imakayeva v. Russia, the applicant complained, inter alia, of 

the fact that her lawyer´s request for access to the documents relating to the criminal 
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case opened in relation to the abduction of her husband had been rejected by the 

Military Prosecutor’s Office on the basis that “the applicant’s status as a victim in the 

criminal proceedings had been withdrawn, and therefore the applicant no longer had the 

right to familiarize herself with the case file, either in person or through a 

representative”.501 In this regard the Court noted that “[…] the authorities’ unjustified 

denial to the applicant of access to the documents of the criminal investigation files, 

which could shed light on the fate of her relatives, either directly or through the 

proceedings in this Court” constituted “an additional element contributing to the 

applicant’s suffering”.’502 

In response to the findings by the Court in the judgments mentioned above, the 

Russian Government has referred to Article 42 of the Criminal Procedure Code which 

sets out the rights and obligations of victims in a criminal case.503 Article 42 of the 

Criminal Procedure Code defines the “victim” as “a natural person, upon whom a 

physical, property or moral damage was inflicted by the crime”504 and specifies that in 

criminal cases concerning “crimes which have entailed the death of a person, the rights 

of the victim, stipulated by the present Article, shall pass on to one of his close 

relatives”.505 Article 42 further stipulates that the “the decision on recognizing a person to 

be a victim shall be formalized by the resolution of the inquirer, investigator or 

prosecutor, or of the court”. 506  Russia has claimed that Article 42 of the Criminal 

Procedure Code satisfies the requirements of the Convention as regards the access of 

victims to the case-files in criminal proceedings, in that, under the provision in question, 

victims or their relative have a right, inter alia: 

(a) to be informed about the charge brought against the accused; 

(b) to furnish evidence and submit proof; 

(c)  to request certain procedural actions to be taken and to challenge before the 

courts a refusal by the investigation bodies to grant the aforementioned requests; 

(d) to take part, with the permission of investigating authorities, in the investigative 

actions performed at their own petition and, in that regard, to get acquainted with 

the protocols on the investigative actions carried out with his participation, and to 

submit comments on them; 

(e) to get acquainted with the decision on the appointment of an expert and with the 

expert’s report; 
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(f) after the preliminary investigation is completed, to get acquainted with all 

materials in the case file and to make copies of the relevant documents; 

(g) to receive the copies of the decision on the institution of a criminal case, on 

recognizing him as a victim or on the refusal in this, on the termination of the 

criminal case, on the suspension of the proceedings on the criminal case, as well 

as the copies of the sentence of the court of the first instance and of the 

decisions of the courts of the appeals and of the cassation instances;  

(h) to participate in the judicial proceedings on the criminal case in the courts of the 

first, the second and the supervisory instances and to take part in the judicial 

debates; 

(i) to get acquainted with the protocol of the court session and to submit comments 

on it; 

(j) to lodge complaints against the actions (the lack of action) and decisions of the 

inquirer, the investigator, the prosecutor and the court;  

(k) to file appeals against the sentence, the ruling or the resolution of the court; 

(l) to know about the complaints and presentations submitted on the criminal case, 

and to submit objections to them.507 

 

The Russian Government also emphasised that, under the relevant federal legislation, 

the Ombudsman of the Russian Federation also has a right to familiarize himself with 

criminal, civil and administrative cases in which decisions have become final and with 

the materials of the cases in which a decision not to prosecute was taken.508  

With respect to the Russian authorities´ reliance on Article 42 of the Code of Criminal 

Procedure, it is to be noted that Article 42(2)(12) prevents victims from gaining access to 

documents in the criminal case-file while the investigation is pending or suspended; 

judging from the investigations described in the judgments, this is often the case for 

substantial periods of time. Also, in one domestic case from 2005, the provision relating 

to access to the case file was interpreted by a Russian court as conferring on the 

investigator “an unlimited discretion to grant or refuse the victim access to the case 

file”.509  
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According to Articles 19 and 123 of the Criminal Procedure Code, the actions and 

omissions of investigating bodies may be challenged by participants in criminal 

proceedings as well as by other persons inasmuch as their interests are affected by the 

procedural steps undertaken before the court.510 The courts also have the possibility to 

examine at the pre-trial stage of criminal proceedings any complaints lodged against 

actions or omissions of the prosecutor and the bodies in charge of the investigation.511  

It is interesting to note that the provisions upon which the Russian Government relied 

before the Committee of Ministers were already in place when the Court delivered the 

judgments in which it found violations of the procedural limbs of Articles 2, 3 and 13 due 

to the authorities’ failure to grant the applicants access to the case-files and to provide 

them with up-to-date and exhaustive information on the investigation. The Department 

for the Execution of Judgments has in this respect expressed concern over the fact that 

the applicants have made allegations in their submissions lodged within the framework 

of execution of the relevant cases to the effect that “they are still not properly informed of 

the progress of investigation and do not still have access to the relevant materials even 

thought they were granted victim status in the pending domestic investigations”.512 The 

Department for the Execution of Judgments has also taken note of the cases concerning 

disappearances which have resulted in a finding of a violation of Article 3 on behalf of 

the disappeared person’s relatives and has drawn attention to the experience of other 

countries in resolving similar issues, e.g. the United Kingdom which created special 

family liaison officers, whose duty was to keep in contact with a victim’s family during the 

course of an investigation.513 

 

(e) Supervision of investigations  

The Court has repeatedly noted that the failures of the investigations “were obvious to 

the supervising prosecutors, who on several occasions criticized the investigation and 

ordered that certain steps be taken”.514 Supervision of compliance of the investigations 

with the requirements of promptness; expedition and effectiveness have to be carried 

out by Russian authorities to make sure that allegations of serious human rights 
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violations are effectively investigated. According to the information provided by the 

Russian Government, investigations are supervised by the following bodies: 

(a) the prosecutor, who is entitled to request the bodies in charge of the investigation 

to eliminate violations of federal laws committed in the course of an 

investigation515; 

(b) the head of the investigating body, who is entitled to check the materials of the 

investigating file, to quash an investigator’s unlawful or unsubstantiated 

decision516; 

(c) the head of the body in charge of the preliminary inquiry, who is entitled to quash 

investigators’ unsubstantiated decisions concerning the adjournment and to give 

instructions to the investigator concerning procedural actions to be taken, 

preventive measures, qualification of the offence and the number of counts in an 

indictment.517 

 

In relation to the issue of supervision of investigations, a predominant role is played by 

the Prokuratura (the Prosecutor´s Office). The Federal Law on the Prokuratura, which 

defines the powers, the organization and the procedure of activity of the Prosecutor’s 

Office, provides that the core function of the Prosecutor’s Office is to supervise 

compliance with the Constitution and execution of laws in force and sets out the key 

functions, which are, inter alia, supervision of the observance of human rights and 

freedoms; supervision of preliminary investigations, inquiries and searches; supervision 

of the execution of laws in prison and places of detention; and criminal prosecutions.518 

In this regard, the European Commission for Democracy through Law (the Venice 

Commission) has noted in 2005 that it is interesting that “the functions of supervision are 

set out before the reference to criminal prosecution which suggests these are seen as 

the primary role of the Procuracy”. 519  The Venice Commission has criticized the 

organization of the Prokuratura on the ground that it is “too big, too powerful, not 

transparent at all, exercises too many functions which actually and potentially cut across 

the sphere of other State institutions, in which the function of supervision predominates 
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over that of criminal prosecution, but which nevertheless, despite its powers, remains 

vulnerable to presidential and other political power. The strong hierarchical structure of 

the Procuracy, concentrating powers in the hand of the Prosecutor General, reinforces 

these concerns. As it stands, the system does not seem to comply with 

Recommendation (2000)19 520  and raises serious concerns of compatibility with 

democratic principles and the rule of law.”521 The Venice Commission concluded that a 

further reform of the system seemed indispensable.522  

The UN Committee against Torture has similarly noted “the insufficient level of 

independence of the Procuracy, in particular due to the problems posed by the dual 

responsibility of the Procuracy for prosecution and oversight of the proper conduct of 

investigations, and the failure to initiate and conduct prompt, impartial and effective 

investigations into allegations of torture or ill-treatment”. 523  The Committee Against 

Torture recommended “as a matter of priority, the State party should pursue efforts to 

reform the Procuracy, in particular by amending the current federal Law on the 

Prosecutor’s Office to ensure its independence and impartiality as well as to separate 

the function of criminal prosecution from the function of supervision of preliminary 

investigations into allegations of torture. The State party should establish effective and 

independent oversight mechanisms to ensure prompt, impartial and effective 

investigations into all reported allegations, and legal prosecution or punishment of those 

found guilty”.524 

As mentioned in the previous section, to ensure better independence and cooperation 

between authorities, the investigation of offences, which previously fell within the 

jurisdiction of prosecutors, now falls within the jurisdiction of a separate Investigating 

Committee set up within the Prokuratura. 525  Prior to the establishment of the 

Investigating Committee in 2007, the prosecutors had jurisdiction to decide whether or 

not a criminal investigation should be initiated. Action could be taken either upon the 

request of a private person or on the investigative authorities’ own motion. After the 

creation of the Investigating Committee, the power to initiate criminal investigations is 

possessed by the investigators. Although prosecutors can quash a decision to open a 

criminal investigation within 24 hours, they do not have the power to quash a decision 

not to prosecute taken by an investigator. If the prosecutor is of a view that a decision 
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not to prosecute is unlawful, the only option is to refer the matter to a superior of the 

investigator or to a court.526  

As to ensuring compliance with the Convention standards as regards investigations, 

pursuant to the new division of responsibility, although prosecutors have the power to 

supervise the actions of investigators and to ensure they comply with the rule of law, 

they can no longer give binding instructions to investigators. Accordingly, it appears that 

each time a prosecutor identifies a shortcoming in the investigation, it should be notified 

to a superior of the investigator and/or challenged before a court.527 The Department for 

the Execution of Judgments has asked for information regarding the existence of 

disciplinary measures or other sanctions (e.g. negative impact on future promotion, on 

payment of bonuses, etc.) against officials who repeatedly fail to undertake necessary 

investigative measures, even when they are ordered to do so by their superiors.528 In 

March 2009, the Committee of Ministers “noted with satisfaction […] the reinforcement of 

prosecutors’ supervision to ensure that all shortcomings identified by the European 

Court are effectively remedied at domestic level”, and the “recent reform of the 

Prokuratura separating the authorities responsible for investigation from the authorities 

responsible for supervision of the lawfulness of investigations”.529 The Committee further 

encouraged the competent authorities “further to enhance their control of investigations” 

compliance with the requirements of the Convention”530 In that regard, the latest decision 

adopted by the Committee of Ministers in June 2009 has taken note with satisfaction of a 

circular letter issued by the Deputy Prosecutor General “requiring all prosecutors to give 

direct effect to the Convention’s requirements when supervising the lawfulness of 

domestic investigations”.531  

 

(f) Possibility of challenging the refusal to open criminal 

proceedings or the way the investigation is progressing 

 

The Court has reiterated that the possibility of appealing to a court against a refusal by 

the prosecution authorities to open criminal proceedings may, in principle, “offer a 

substantial safeguard against the arbitrary exercise of power by the investigating 

authority, given a court’s power to annul a refusal to institute criminal proceedings and 
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indicate the defects to be addressed”.532 Also, in the Committee of Ministers’ practice, 

the possibility of judicial review of a prosecutors’ decision not to prosecute is recognised 

an important safeguard to ensure adequate information and public scrutiny.533  

At the material time of the events in 1999-2001, the 1960 Russian Soviet Federative 

Socialist Republic (“RSFSR”) Criminal Procedure Code was in force.534 Under Article 113 

of the 1960 Code, if the investigating body refused to open a criminal investigation, a 

reasoned decision had to be given. The person who made the declaration was to be 

notified of the decision and was entitled to appeal against it to “a proper procurator or 

higher court”.535 

The European Court had had the opportunity to assess the effectiveness of the remedy 

provided under Article 113 of the 1960 Criminal Procedure Code in Medov v. Russia, a 

case concerning allegations of torture in pre-trial detention.536 The complaints about the 

treatment allegedly suffered by the applicant during his pre-trial detention had been 

examined by local prosecutors, who, following an investigation, had decided not to 

institute criminal proceedings. The Court noted that, under Article 113 of the 1960 

Criminal Procedure Code, the decision of the prosecution authorities was amenable to 

an appeal to a higher prosecutor or a court of general jurisdiction and that, although a 

complaint against the decision not to prosecute had been brought beefore the 

Prosecutor General, the applicant had not used the second avenue of appeal.537 With 

regard to the possibility of appealing to a higher prosecutor, the Court reiterated the 

principle that “an appeal to a higher prosecutor does not give the person employing it a 

personal right to the exercise by the State of its supervisory powers, and that such an 

appeal does not therefore constitute an effective remedy within the meaning of Article 35 

of the Convention”.538 The Court went on to note that the position was, however, different 

with regard to the possibility of challenging a decision not to investigate complaints of ill-

treatment before a court of general jurisdiction, as in such cases, contentious 

proceedings were instituted and an independent tribunal was called upon to assess in 

public and adversarial proceedings whether the applicant had a prima facie case of ill-

treatment. If the tribunal concluded that a prima facie case was made out, it was 

empowered to reverse the prosecutor's decision and order a criminal investigation. The 
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Court reiterated its finding in previous cases to the effect that, in the Russian legal 

system the power of a court to reverse a decision not to institute criminal proceedings 

constituted a substantial safeguard against the arbitrary exercise of powers by the 

investigating authorities.539 Accordingly, in light of the fact that the applicant had failed to 

make use of the judicial appeal option, the Court concluded that the application had to 

be declared inadmissible for non-exhaustion of domestic remedies pursuant to Article 

35(1) ECHR.540  

In light of the decision in Medov, it appears that, although the possibility of appealing to a 

higher prosecutor is not a sufficient remedy under the Convention, the possibillity of 

challenging a decision not to prosecute before a court under Article 131 of the 1960 

Code constituted an effective remedy in that regard. It is however important to note that, 

despite the theoretical effectiveness of the remedy in question, the way in which the 

authorities handled the investigations and the lack of transparency in relation to the 

decisions not to initiate or to discontinue proceedings gave rise to findings by the Court 

that the remedy in question would have been ineffective in practice. For instance, in the 

case of Chitayev and Chitayev v. Russia, concerning unlawful arrest and detention, 

torture and inhuman and degrading treatment as well as the absence of an effective 

investigation, the Court expressed strong doubts as to whether the remedy under Article 

131 of the 1960 Criminal Procedure Code would have been effective in the 

circumstances of the case and concluded that the applicants would have had no realistic 

opportunity to effectively challenge the decision to dispense with criminal proceedings.541  

Following the entry into force of the new Code of Criminal Procedure in 2002, complaints 

against prosecutorial decisions are now regulated by Article 125 of the Code of Criminal 

Procedure, which provides for a procedure by which decisions of, inter alia, investigators 

and public prosecutors may be challenged before the local district court. In particular, 

complaints may be brought against decisions not to institute criminal proceedings, 

decisions to terminate proceedings, as well as inaction on the part of the relevant 

authorities, wherever the action of omission may harm the constitutional rights and 

freedoms of the participants in the proceedings, or may interfere with access to the 

administration of justice.542 Such an application may be filed either by an applicant, his 

defence counsel or other legal representative, either directly or through, inter alia, the 

investigator or public prosecutor. The competent domestic court is required, within 5 

days of receipt of the complaint, to hold a hearing at which the the legality and 
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motivations underlying the the challenged decision or inaction are reviewed.543 The judge 

has power to quash the decisions and to order the taking of measures to remedy any 

inaction identified.544 

In Kukayev v. Russia, the Russian Government argued that it had been open to the 

applicant to file a complaint as to the allegedly unlawful detention of his son or, in 

accordance with Article 125 of the Criminal Procedure Code, to challenge in court any 

actions or omissions of the investigative or other law-enforcement authorities during the 

investigation.545 The Court firstly observed that the Government had not indicated which 

particular actions or omissions of the investigators the applicant should have challenged 

before a court, and then noted that the legal instrument referred to by the Government 

had only become operative on 1 July 2002, as until that date criminal law matters had 

been governed by the 1960 Code of Criminal Procedure. Accordingly, the Court 

underlined that the applicant had clearly been unable to have recourse to the remedy 

invoked by the Government prior to that date.546 As regards the period thereafter, the 

Court noted that “in a situation where the effectiveness of the investigation was 

undermined from a very early stage by the authorities’ failure to take necessary and 

urgent investigative measures, where the investigation was repeatedly stayed and 

reopened, where the applicant was unable to access the case file at least until 

December 2005, i.e. five years after his son had disappeared, and most probably 

thereafter, and where he was only informed of the conduct of the investigation 

occasionally, it was highly doubtful that the remedy invoked by the Government would 

have had any prospects of success”.547  

Since the Court has found the vast majority of the investigations carried out by the 

Russian authorities in the Chechen cases to be ineffective, the possibility of challenging 

the progress of the investigations and the refusal to open criminal proceedings is 

naturally vital for victims and their relatives. Even though there is a theoretical possibility 

of challenging the refusal to open criminal proceedings or the progress of the criminal 

investigation under Article 125 of the 2002 Criminal Procedure Code, such a possibility 

also has to be practically available to the victim or his/her relatives. There have been 

several examples of cases before the European Court in which the effectiveness of such 

a remedy was hampered, either by the authorities’ decision to withdraw the applicant’s 

status as a victim 548  or by failing to inform the applicant of steps taken in the 

investigation.549 This practice shows that even though this remedy has been found by the 
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Court to be theoretically effective, the victims or their relatives are often in practice still 

prevented from using it.  

As regards at least some of the problems relating to the application of Article 125 in 

practice, the Russian Government has recently relied on the fact that, on 10 February 

2009, the Supreme Court of the Russian Federation adopted a ruling laying down 

guidelines on the application of Article 125 of the 2002 Criminal Procedure Code; in that 

regard, it was stressed that the exercise of the remedy under Article 125 was not 

contingent upon the formal procedural status of the party in criminal proceedings and 

that “any limitation of the right to challenge the investigators’ decisions, actions or 

omissions […] on the sole ground that the complainant was not granted a procedural 

status in criminal proceedings was unacceptable.”550  

As regards the effectiveness of Article 125 of the Criminal Procedure Code, the 

Department for the Execution of Judgments, having referred to the judgments of the 

Court in relation to the Chechen cases in which it was concluded that the availability of 

Article 125 could not be regarded as an effective remedy due to the prior failings in the 

investigation, observed that the provision in question “was clearly not designed for the 

situation of general breakdown of all public institutions or to combat general 

unwillingness or incapacity of the authorities to carry out the investigations.”551 However, 

it observed that the current situation appeared to be different from that existing at the 

time of those events, and that it was necessary to assess whether the remedy could, in 

principle constitute an effective remedy under normal circumstances.552 In that regard, 

having noted that another reason underlying the Court’s treatment of the remedy 

provided by Article 125 of the Criminal Procedure Code as being ineffective was the fact 

that the victims were denied access to the case-file, and therefore were prevented from 

effectively challenging decisions,553 the Department observed that “[…] although it is 

important to ensure the necessary level of public scrutiny over domestic investigations 

through the appropriate access of victims to the case-file, the ultimate purpose of the 

remedy provided by Article 125 CCP should be to rectify the shortcomings of domestic 

investigations.”554 The Department for the Execution of Judgments noted that at that time 

it was “difficult to reach a conclusion as to the capability of this remedy to rectify the 

shortcomings of domestic investigations”; having noted the Ruling of the Supreme Court, 

it called for information on the results of the application of Article 125 following the 

Ruling.555 It further noted that the effectiveness of the remedy provided by Article 125 
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“cannot be appreciated in abstracto but remains closely contingent on other measures 

which are being taken by the Russian authorities”. 556  Similarly, the Committee of 

Ministers, in a Decision adopted during its examination of the matter in June 2009, 

although taking note of the decision of the Supreme Court, noted that the effectiveness 

of that remedy remained to be assessed in practice.557 

 

(g) Reopening of investigations 

The Committee of Ministers has affirmed that “the respondent State has a continuing 

obligation to conduct effective investigations inasmuch as procedural violations of 

Articles 2 or 3 have been found” by the Court.558 As the Court has found a lack of 

effective investigations in the majority of the Chechen cases, the Committee normally 

examines the state of proceedings in each individual case. So far, the Committee has 

examined the individual measures taken in eight Chechen cases.559 

An applicant is entitled to write to the Committee of Ministers to submit any complaints 

that he/she may have as to the adequacy of the measures proposed or taken by the 

respondent State.560 On 4 October 2005, the applicants in six of the first Chechen cases 

provided the Committee of Ministers with detailed submissions regarding individual 

measures to be adopted by the Russian authorities and noted that these cases 

represented “the first opportunity for the Committee of Ministers to begin to monitor the 

compliance of the Russian Federation vis-á-vis its actions in Chechnya”.561 

The judgments in question required the Russian Federation to pay damages and costs 

within three months of the judgments becoming final, that was, by 6 October 2005. 

Those payments were made by Russia to the applicants on 15 September 2005.562 The 
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applicants submitted that “in the light of the experience in the Turkish cases,
[563]

 the 

Committee should [...] adopt a very rigorous and comprehensive approach to the 

question of compliance in respect of Chechnya”.564 What is relevant for this case study is 

that the applicants, inter alia, requested investigations and the re-opening of domestic 

proceedings.565  

Of the eight cases examined so far by the Committee, the investigations in seven of 

these cases were re-opened. However, in only one case was information submitted by 

Russia regarding new investigative actions which had been taken, such as the 

questioning of witnesses, ballistic examinations and gathering of materials.566 Although 

the investigations were re-opened, two of them were subsequently closed,567 five were 

adjourned568 and no information was provided about Chitayev and Chitayev or about the 

investigation into the abduction of the applicant’s son in Imakayeva. The majority of the 

re-opened investigations were closed or adjourned due to failure to identify the culprits 

on the basis of Article 208(1)(1) of the Russian Criminal Procedure Code; others were 

closed or adjourned on the basis of Article 24(2) of the Criminal Procedure Code for the 

absence of a corpus delicti in relation to the alleged acts of the servicemen. 

In September 2008, the representatives of the applicants in three of the Chechen cases 

again submitted observations in response to the measures adopted notified by Russia. 

Noting that over three years had elapsed since the first three judgments concerning 

actions of the security forces in Chechnya had become final, the applicants stated that, 

notwithstanding Russia’s assurances that the investigations had been reopened, “neither 

the applicants nor their representatives have been informed about any of the decisions 

made in the course of these criminal investigations (in spite of the provisions to that 

effect in Article 42(2) of the Criminal Procedure Code)”. 569  Further, the applicants 

submitted that it was “evident” that the Russian Federation had “manifestly failed to 

demonstrate either ‘rapid’ or ‘visible’ progress in the conduct of investigations, as it has 
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been exhorted to do by the Committee of Ministers”.570 The applicants stated that “there 

is nothing to indicate that any measures taken since the judgments were adopted […] 

have made any further progress whatsoever. There is also no sign that errors and 

omissions made in the course of the original investigations, and which were identified by 

the Court, have been eradicated.”571 The applicants have submitted that “it is of vital 

importance that [the Russian Federation] should be required to provide full disclosure of 

the case files in each of the cases”.572 The Russian Government acknowledges that 

domestic law (Article 42 of the Criminal Procedure Code) allows for such disclosure to 

victims.573 The applicants have in particular requested disclosure of documents which 

have been referred to by the Russian authorities, such as documents containing witness 

statements, forensic data etc.574 The applicants have also submitted that Russia should 

be “required to confirm what particular steps have been taken in order to identify and 

prosecute the persons named by the Russian authorities’ as responsible in Isayeva, 

Yusupova and Bazaeva v. Russia575 and to confirm what steps have been taken in order 

to prosecute the servicemen “whose specific roles and responsibilities were referred to 

by the Court in the case of Isayeva”. 576  In conclusion, the applicants invited the 

Committee of Ministers to find that the Russian Federation had failed so far to comply 

with its obligations under Article 46 of the Convention.577 

According to the latest information provided by the Russian Federation to the Committee 

of Ministers which is publicly available, the reopened investigations required in those 

Chechen cases where the Court identified an inadequate initial investigation now fall 

under the authority of the Investigating Committee within the Prokuratura of the Russian 

Federation, which was established in September 2007. 578  The Russian authorities 

indicated that at that time a special working group had been created within the 

Investigating Committee to deal with reopened investigations and to ensure the 

implementation of appropriate individual measures; subsequently, that group has been 

                                                 

 
570

 “EHRAC and Memorial Memorandum” (above n. 447), § 10. 
571

 Ibid. 
572

 Ibid., § 11. Russia has in numerous cases relied on Art. 161 of the 2002 RF Criminal Procedure Code (above 
n. 424) in order to seek to justify its refusal to disclose documents from the domestic criminal case-files. The 
Article provides that, as a general rule, data from the preliminary investigation may not be disclosed; however, 
Art. 161(3) provides that information from the investigation file may be divulged with the permission of a 
prosecutor or investigator but only in so far as it does not infringe the rights and lawful interests of the participants 
in the criminal proceedings and does not prejudice the investigation. The Court has found that this stance is 
contrary to the Russian Government’s obligations under Article 38(1)(a) (examination of the case and friendly 
settlement proceedings) of the Convention (see e.g. Estamirov and Others v. Russia (above n. 451), § 103).  
573

 See information provided by Russia at the 1007
th

 meeting of the Committee of Ministers’ Deputies, October 
2007. 
574

 For a detailed list, see “EHRAC and Memorial Memorandum” (above n. 447), § 11. 
575

 Isayeva, Yusupova and Bazaeva v. Russia (above n. 408). 
576

 Isayeva v. Russia (above n. 408). See “EHRAC and Memorial Memorandum” (above n. 447), § 13. 
577

 Ibid., § 14. 
578

 See “Annotated Agenda and Decisions, 1059
th

 (DH) meeting, 2-4 and 5 (morning) June 2009”, CoE doc. 
CM/Del/OJ/DH(2009)1059 Section 4.3 PUBLIC rev, 2 July 2009.  



DOMAC/7: Impact of the ECHR – Annex  59 
 

 

formalised as a Special Investigative Unit within the Investigating Committee within the 

Prokuratura; in June 2009, the Committee of Ministers welcomed the adoption of these 

measures.579 The Department for the Execution of Judgments has expressed the view 

that, notwithstanding these positive developments, in view of the need for general 

measures to improve investigations, the issue of individual measures is to a large 

integrated into that of general measures.580  

In conclusion, the Committee of Ministers has followed the actions taken in regards to 

the cases being re-opened and continues to follow their development. The Committee 

has welcomed the steps taken but has continuously encouraged the authorities to make 

rapid and visible progress in the conduct of the new investigations.581 The Department 

for the Execution of Judgments has noted that, “[o]n a more general level, the progress 

and the results of these investigations may provide useful indications for the assessment 

of the effectiveness of the domestic investigative procedures set up by the new Code of 

Criminal Procedure in force since July 2002 and other subsequent rules (as opposed to 

rules in force at the time of the events impugned by the Court)”.582  

The Russian Federation has so far failed to provide detailed information to the 

Committee of Ministers regarding how the re-opened investigations have been 

conducted, and it is therefore difficult to assess whether the defect identified by the 

Court in the original investigation have been addressed in a satisfactory manner. 583 

However, it appears that in none of the cases re-examined so far at the domestic level 

has the new investigation has led to a different result than that reached in the original 

investigation; and in particular, none of the re-opened investigations has led to a 

prosecution. In particular, in a study published in September 2009, Human Rights Watch 

attempted to assess Russia’s compliance with 33 of the Chechen cases which had been 

decided at that time. The Report notes that up to that point, “no perpetrator in any of 

these cases has been brought to justice, even in cases in which the court has found that 

the perpetrators are known, and in some instances even named in its judgments”.584 

Further, the Report noted continuing problems in a number of aspects concerning the 

investigations, including “failure to inform the aggrieved parties about the investigation; 
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failure to provide access to criminal case files; inexplicable delays in investigation; and 

legal obstacles preventing investigators from accessing key evidence held by Russian 

military or security services”.585 As the report noted, similar problems with investigations 

have led the Court to find violations in a number of the Chechen cases.586 In addition, 

Human Rights Watch noted that, in a number of cases, the relevant authorities had 

“flatly contested several of the European Court’s judgments apparently in order to justify 

closing investigations and refusing to bring charges against perpetrators. This has 

occurred even in cases in which those responsible or their superiors are known and 

named in European Court judgments, or could readily be known.”587 On the basis of that 

information, it would appear that the investigations conducted following the Court’s 

judgments have not been effective in ensuring the accountability of the members of the 

security forces responsible for abuses.  

 

 

2.6 Impact  

Some indications as to the impact of the Chechen judgments on the capability of 

the Russian legal system to carry out effective investigations and prosecutions of abuses 

by members of the security forces may be gleaned from the analysis of the statistical 

data concerning investigation and prosecutions before and after the Court’s judgments. 

In this regard, it has to be noted at the outset that it is particularly difficult to gather 

statistical information concerning domestic investigations and prosecutions of killings 

and acts of torture and ill-treatment perpetrated by Russian servicemen in Chechnya. 

Official statistics are not publicly available at the domestic level and even the statistics 

provided by the Russian autorities to the Committee of Ministers and other organs of the 

Council of Europe are unclear in a number of respects and incomplete. In order to obtain 

a clearer picture of the situation, in the present section reference is also made to 

statistics obtained from other sources, in particular from NGOs. 

Further, some anedoctal evidence as to the level of impact may be gathered from the 

analysis of a few particularly notorious cases. Below, the outcomes of a number of 

domestic prosecutions, on which it was possible to obtain some detailed information 

from wider sources, are examined.  
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2.6.1 Examples of domestic prosecutions 

The Budanov case was the first case concerning prosecution of a high-ranking Russian 

official for abuses committed against civilians in Chechnya. The case concerned the 

abduction in March 2002 from her home by Russian soldiers of a young Chechen 

woman, who was later found dead. Medical reports indicated that she had been beaten, 

raped, and then strangled.588 Russian authorities promptly started an investigation and 

arrested Colonel Yuri Budanov, who admitted that he had strangled the young woman in 

a fit of rage, but claimed that he had been “temporarily insane”. The investigation found 

that Budanov and three of his subordinates had kidnapped the girl at gunpoint from her 

home and took her to Budanov’s quarters. After he was alone with the woman for about 

two hours, Budanov ordered his subordinates, who stood guard outside, to bury her 

corpse. In the Budanov case, the Russian authorities devoted unprecedented resources, 

and launched an investigation which has been regarded as “diligent” by human rights 

groups. 589  However, in December 2002, Colonel Budanov was found to have been 

“temporarily insane” and was acquitted by a military court. 590 In February 2003, the 

Supreme Court ordered a retrial and in July of the same year, Colonel Budanov was 

eventually found guilty of kidnapping, murder and abuse of power and sentenced to 10 

years imprisonment.591 Budanov was then paroled on 15 January 2009.592 Just a few 

days after Bodanov’s parole, the lawyer representing the murdered woman was shot 

dead in Moscow.593 

Quite apart from the eventual outcome of the case, the fact that defendants are found to 

have been “temporarily insane” is a relatively common occurrence in the context of 

proceedings against Russian servicemen accused of abuses. According to the 

Rapporteur of the Parliamentary Assembly’s Committee of Legal Affairs and Human 

Rights, “Russian soldiers responsible for killings of Chechen civilians and other human 

rights violations are often considered by the judges as non accountable for their crimes 
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because they were drunk or psychologically disturbed at the moment of the facts” in 

question.594 

The Ulman case concerned the trial of four Russian servicemen accused of killing six 

Chechen civilians, including a pregnant woman and a teenager, in January 2002. 

Captain Ulman and his men were acquitted by a jury in the town of Rostov-on-Don on 

the basis that they had obeyed orders from an unnamed commander. The acquittal was 

appealed by the prosecution. However, following an order for retrial from the Military 

Collegiate of the Supreme Court, the men were again found not guilty at the same court 

in May 2005. Although the four had admitted to the killings, the court ruled that their 

actions were not punishable as they had been following orders.595 In August 2005, the 

Supreme Court overturned the second verdict and sent the case back for retrial to the 

same court where a third retrial was scheduled for November 2005. While awaiting trial, 

the four men had not been suspended from service in the Russian military intelligence 

unit (GRU). On 14 June 2007, the military court in Rostov-on-Don found Ulman and his 

three subordinates guilty of the killing of the six civilians in 2002. However, Ulman and 

two other servicemen failed to attend court and were sentenced in absentia for 14, 12 

and 11 years, respectively. The fourth serviceman, who was present in court, was jailed 

for nine years.596  

The Ulman case is often referred to as one of the few examples where the authorities 

made efforts to fight against the still-prevailing climate of impunity in relation to the 

events in Chechnya.597 However, desipte the efforts of the authorites in that regard, three 

of those convicted are still at large, and reprisals have been taken against the relatives 

of the victims. A demonstration was held in Grozny on 28 June 2007 to protest the 

searches that had been carried out of the homes of relatives of Chechen civilians who 

had been killed for which servicemen were facing trial. Further, according to a media 

reports, the protesters claimed that 15 relatives and a neighbour of the six victims of 

Ulman and his subordinates have disappeared since the trial of the officers began and 

“NGO representatives accused the federal Prosecutor General’s Office of returning to 
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the practice of total zachistki, or security sweeps, of the kind carried out by the Russian 

military during the early years of the ‘counter-terrorist operation in Chechnya”.598 

From the available sources, it appears that no one has been prosecuted for a 

disappearance in Chechnya. According to NGO sources, there has only been one case 

of disappearance for which a police officer or member of the armed forces has been held 

accountable, although the prosecution was not in relation to the disappearance itself, but 

for torture. Sergei Lapin, a senior lieutenant from the criminal investigation department of 

the Russian Internal Affairs Department, was arrested and charged in connection with 

allegations of torture in detention of a Chechen resident, Zelimkhan Murdalov, who had 

disappeared in January 2001 after having been detained by agents of the Russian 

Special Purpose Police Squad in Grozny. A criminal investigation was opened into his 

disappearance and the investigation concluded that the victim had been taken into 

custody Lapin and another unidentified official. Lapin had beaten the detainee with a 

truncheon and subjected him to electrical shock treatment; the next day, the victim was 

taken out of his cell by Lapin and other unidentified servicemen and he was never seen 

again.599 Lapin was arrested and charged in January 2002 with various offences related 

to Murdalov’s disappearance and murder, including “intentional infliction of serious harm 

to health under aggravating circumstances” but was released pending trial in May 2003. 

In March 2005, he was found guilty of torturing Murdalov and he was sentenced to 11 

years’ imprisonment. 600  Interestingly, Lapin was not charged with the murder of 

Murdalov, although Murdalov disappeared after his detention, but with inflicting serious 

harm. According to NGO sources, the cause of the lack of more domestic cases in 

relation to disappearances is that such cases are simply easier to “sweep under the rug” 

as there is no corpse.601  

 

2.6.2 Statistics  

As observed by the Department for the Execution of Judgments, “statistics of criminal 

cases brought against officials before courts constitute a useful indicator of the 

effectiveness of criminal sanctions against abuses”.602 However, as noted above, it is 

extremely difficult to find comprehensive and reliable information regarding 
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investigations and prosecutions of abuses committed by Russian servicemen in 

Chechnya. The following statement by the Russian authorities may indeed explain why it 

is almost impossible to obtain clear and reliable official statistics: “[a]s the practice of 

relations with international organizations has shown, a publication of statistics [on 

criminal convictions for the crimes of military officers against civilians] may be used to 

harm the interests of the Russia Federation”.603 

The present section analyses statistics communicated to the Committee of Ministers by 

the Russian authorities, as well as statistics cited by United Nations Special 

Rapporteurs, the Council of Europe Rapporteurs, the United States, and NGOs. Such 

statistics often refer to investigations and prosecutions under different articles of the 

Russian Criminal Code or with no reference at all as to the legal basis of the 

prosecution, which makes any meaningful analysis extremely difficult.  

According to statistics provided in 2007 by the Russian General Prosecutor’s Office to 

the Directorate General of Human Rights of the Secretariat of the Council of Europe, 

since 1999, the time of the first “anti-terrorist” operations in Chechnya, the Military 

Prosecutor’s Office had opened 245 criminal cases in relation to crimes allegedly 

committed by servicemen.604 Out of those cases, 98 cases concerning 127 servicemen 

had been transferred to military courts for trial; 62 cases had been  discontinued for 

various reasons (including the application of an amnesty,605 the lack of a corpus delicti or 

following the death of the accused); and 85 cases were still under investigation.606 No 

statistics regarding the number of convictions were provided by the Russian 

authorities.607  

In 2007, the Department for the Execution of Judgments asked for updates and details 

about the outcome of the criminal trials referred to in the statistic provided by the 

Russian authorities, as well as specific examples of relevant judicial decisions. 608 In 

2008, the Russian authorities stated that since 1999, the competent investigative bodies 

had investigated 271 criminal cases.609 Investigations had been completed in 186 cases, 
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out of which 108 cases concerning 137 servicemen had been sent to trial, and the 

military courts had examined criminal cases concerning 130 servicemen. 610  The 

Department for the Execution of Judgments welcomed the statistics and took note of the 

fact that “the Supreme Court of the Russian Federation upheld the conviction of two 

former officers of the Russian Army to 15 and 17 years imprisonment for the unlawful 

killing of civilians during an anti-terrorist operation in the Chechen Republic”.611 However, 

it expressed the view that, given the reports by various monitoring bodies of the Council 

of Europe expressing serious concerns in relation to continuing instances of torture and 

ill-treatment by law enforcement agents in Chechnya,612. “the number of prosecutions 

opened in respect of [offences committed by servicemen] continues to be extremely 

small in relation to the number of complaints forwarded to the Prokuratura”. 613  The 

Department for the Execution of Judgments accordingly concluded that the Committee 

of Ministers should “invite the Russian authorities to intensify their efforts so as to ensure 

that all allegations are effectively investigated and lead, where necessary, to the 

prosecution of those responsible”.614 

It is not possible to draw any significant conclusions from the statistics provided by 

Russia to the Committee of Ministers as no reference is made to the legal basis for the 

prosecutions and no information is provided on the number of convictions. However, the 

number of cases discontinued in 2007 seems high in comparison with the total number 

of cases transferred to the courts, a fact which tallies with the developments in relation to 

the re-opening of cases examined earlier in this case study.615 Furthermore, the number 

of cases must be compared with the real number of crimes committed by servicemen. 

Whether 271 criminal cases investigated by the Russian investigative bodies since the 

first anti-terror operations, now over 10 years ago, is a large or small quantity depends 

therefore on the actual number of crimes committed by servicemen during this period. 

There is no way of knowing exactly how many crimes were actually committed. 

However, one indicator which shows that the number of 271 cases investigated is 

exceptionally small is the fact that, according to NGOs, as many as 5000 civilians have 

disappeared in Chechnya since 1999. This number refers only to those who have 

disappeared, and does not cover all the killings and instances of torture and ill-treatment.  
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Statistics from other sources as to the number of complaints of killings and ill-treatment 

reinforce the conclusion that the number of investigations is extremely low. More 

detailed statistics than those provided by the Russian authorities to the Committee of 

Ministers have been collected by other Council of Europe bodies. In the preparation of a 

report in relation to Chechnya as Rapporteur of the Committee of Legal Affairs and 

Human Rights of the Parliamentary Assembly of the Council of Europe, Rudolph Bindig 

raised concerns as to a number of individual cases of human rights violations with the 

Prosecutor General of the Russian Federation.616 The response from the Prosecutor 

General is summarized in the tables below.  

 

Table 1 – Killings617 

Year Total number 

of complaints 

relating to 

killings 

Criminal cases 

opened 

Opening of 

criminal case 

refused 

Cases 

transferred (to 

the military 

prosecutor’s 

office) 

Cases referred 

to court 

2004 251 151 93 (89 due to 

“absence of 

crime”) 

7 54 (involving 70 

suspects) 

2005 (first six 

months) 

91 54 29 (26 due to 

“absence of 

crime”) 

8 31 (involving 34 

suspects) 

 

Table 2 – Abductions618 

Year Total number of 

complaints 

relating to 

abductions 

Criminal cases 

opened 

Opening of 

criminal case 

refused 

Cases transferred 

(to the military 

prosecutor’s 

office) 

2004 432 168 261 7 

2005 (first six 

months) 

211 62 145 8 
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The figures in Table 1 above show that 60% of the complaints regarding killings led to a 

criminal case being opened in 2004 and a similar proportion (ca. 59%) in the first six 

months of 2005. The proportion of complaints regarding abductions that led to a criminal 

case being opened was lower, with only some 40% of the complaints regarding 

abductions resulting in the opening of a criminal case in 2004, and 29% of the 

complaints in the first six months of 2005. As regards convictions, over the period 2000-

2005619 convictions were obtained for 30 persons accused in 21 criminal cases relating 

to abductions.620 So little information is provided regarding convictions and sentencing 

that it is impossible to evaluate the outcome of the investigations.  

In 2004, the prosecutor’s office examined 9 complaints of rape, compared to 12 in the 

first six months of 2005. In 2004, a criminal case was opened in only 1 case, and was 

refused in 8 on the basis of “absence of crime”, while in 2005 a criminal case was 

opened in 7 cases and refused in 5. 6 criminal cases relating to rape were referred to the 

courts involving 9 defendants, while in 2005, 9 cases involving a total of 10 suspects 

were referred. 

From the information provided by the Prosecutor General, it appears that the articles 

under which suspects were normally charged are Articles 105(1) (killing), 105(2) 

(assassination under aggravating circumstances), 109(3) (infliction of death by 

negligence), 126(1) (kidnapping), 126(2) (kidnapping under aggravating circumstances), 

127 (illegal deprivation of liberty), and 286(3) (abuse of power with use of force) of the 

Russian Criminal Code.621 It is encouraging to see that these provisions are being used 

for instituting investigations against servicemen as they all deal with serious crimes. 

However, again, in order to assess the actual impact on prosecutions, it is necessary to 

know the outcome of the investigations and criminal proceedings in order to be sure that 

the proceedings are not simply a sham. The data provided by the Prosecutor General 

also confirm the conclusion set out above, namely that a large number of investigations 

are discontinued for various reasons; in particular, according to the Prosecutor General, 

a large number of investigations were suspended on the basis of Article 208(1) of the 

Russian Code of Criminal Procedure (failure to identify the culprits).622 

Leaving to one side the far from incomplete data provided to the Council of Europe by 

the Russian authorities, the most reliable data as to investigations and prosecutions 

would appear to be those painstakingly collected by the Russian NGO Memorial. In 

2003, Memorial published a study on the situation of the investigation of crimes against 

civilians committed by members of the Russian armed forces in the Chechen Republic in 
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the period between 1999 and 2003.623 Memorial reported that, according to information 

provided by the Office of the Public Prosecutor of the Russian Federation to the 

organization, during the relevant period, courts martial had resulted in guilty verdicts 

against 51 servicement in relation to crimes committed against Chechen civilians.624 

However, only 19 out of the 51 servicemen found guilty were sentenced to meaningful 

deprivation of liberty, with the period of detention ranging from one to eighteen years.625 

Of the remaining 32 soldiers, three were released under amnesties, 24 were condemned 

to various periods of deprivation of liberty but placed on probation; three were sentenced 

to a “restriction on military service”; while two were sentenced to pay a fine.626 In the 

report, Memorial provides countless examples of cases in which the guilty serviceman 

was given only a symbolic sentence for very serious crimes; in addition, in many of the 

cases examined, where prison sentences were imposed, they were combined with 

probation, making the period of actual deprivation of liberty non-existent or very 

limited.627 

Memorial further noted that “the reports of the office of the public prosecutor show 

completely different approaches to investigations of crimes on the basis of whether they 

had been committed by members of the Federal Forces, or by rebel fighters”.628 Rebel 

fighters were often charged under Article 208 of the Criminal Code, which criminalizes 

the offence of “organization of or participation in an illegal armed group”; in this regard, 

statistics compiled by local NGOs show a pattern of more speedy and prioritized 

investigations in relation such offences. Table 3 below, showing the number of criminal 

investigations instituted during a three-year period and the number of those 

investigations which were concluded in the period under consideration, clearly 

demonstrates that the reaction to complaints of crimes allegedly committed by rebels is 

much more swift and rapid compared to the reaction to complaints of crimes allegedly 

committee by servicemen. 
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Table 3 – Investigations into allegations of crimes under Article 208 Criminal Code 

(“organization of or participation in an illegal armed group”)629 

Year Investigations initiated under 

Article 208 

Investigations 

completed 

Investigations suspended for 

“non identification of 

persons subjected to 

prosecution” 

2000 325 143 3 

2001 311 112 5 

2002 322 170 11 

 

According to information published by the US Department of State in its 2005 Country 

Report on Russia, based on statistics compiled by the Prosecutor General’s Office in 

Chechnya through mid-year, verdicts had been rendered in 103 cases involving federal 

servicemen charged with crimes against civilians since 1999 in Chechnya. Of these, 27 

were given prison sentences from 1 to 18 years, 8 were acquitted, and 20 were 

amnestied. Sentences in the remainder were suspended or those found guilty were 

fined. 630 According to the US Department of State, Russian Government statistics also 

showed that 34 law enforcement officers were charged with crimes against civilians, with 

7 sentenced to prison and the rest convicted and given suspended sentences. 

Furthermore, it was noted that the Prosecutor General's Office had released statistics to 

the Russian press in early December 2004 indicating that, since 2001, 1,749 criminal 

cases had been initiated in Chechnya to investigate approximately 2,300 cases involving 

disappeared persons.631 Those figures are far higher than the data provided by other 

Russian authorities as to the number of investigations. According to these statistics only 

50 out of 1,749 cases (less than 3% of the cases) concerning disappearances actually 

made it to court.632 Furthermore, it was reported that, according to the Russian Ministry 

of Justice, from the start of the conflict up until November 2003, 54 servicemen, 

including 8 officers, had been found guilty of crimes against civilians in Chechnya.633 As 

the data in question contained no further elaboration or break-down, there is no way to 

know under which articles of the Criminal Code those convictions occurred, or whether 

the term “crimes against civilians” is in fact used to cover all types of crimes (killings, 

abductions, torture and ill-treatment etc.) committed against civilians. Nevertheless, 
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assuming the data is true, it at the least includes some information as to the outcome of 

prosecutions. Although some servicemen were given prison sentences, an alarmingly 

high number were either amnestied, given suspended sentences or simply got off with a 

fine. Doubts are accordingly raised as to whether the prosecutions are in fact effective.  

 

 

2.6.3 Assessment of impact 

The Court has been silent as regards prosecutions and convictions in Chechnya. This 

might be due to the fact that the majority of the investigations were deemed ineffective 

and inadequate and therefore the Court has not yet had to deal with this next stage of 

the domestic criminal proceedings. The Department for the Execution of Judgments has 

stated that “the number of prosecutions opened in respect of such offences continues to 

be extremely small in relation to the number of complaints forwarded to the Prokuratura” 

and has invited the Russian authorities to provide comprehensive official statistics of all 

complaints lodged.634 The number of prosecutions opened is extremely small compared 

to the number of complaints lodged with the authorities and certainly compared to the 

reported number of violations. In addition, numerous domestic cases have been 

discontinued due to amnesties being granted and, as noted above, proceedings may 

soon become time-barred due to the statute of limitations.635 The lack of a corpus delicti 

is another reason for many cases being terminated. The question is whether this is 

connected to the authorities’ lack of will to try to identify military units and servicemen 

allegedly involved in abuses.636  

If a serviceman in the end is found guilty, the sanctions imposed have been rather 

lenient. Sentences have been suspended or the guilty servicemen simply made to pay a 

fine. Such light sanctions are arguably not in compliance with the European Court’s 

jurisprudence under Articles 2 and 3 of the Convention to the effect that there is an 

obligation upon the Contracting States to make sure that the punishment is sufficient to 

act as a deterrent against violations of the right to life and the prohibition of torture and 

other forms of ill-treatment. 637  There are however also examples of cases in which 

servicemen receive stricter sentences, such as in the two cases referred to by the 
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Department for the Execution of Judgments in which the officers were sentenced to 15 

and 17 years imprisonment for the unlawful killing of civilians.638 

It is also evident from the statistics available that Article 117 (torture) of the Criminal 

Code is not used; this approach would not appear to be in compliance with the 

consistent case-law of the Court, which attributes great importance to the correct 

juridical qualification of conduct in violation of Article 3.639 

Another important factor which may impede investigations and prosecutions is the fear 

on the part of the victims of reprisals. Reprisals against victims and family members who 

complain to the authorities of abuses committed by members of the security forces are a 

common occurrence in Chechnya. 640  In 2008, Amnesty International reported that 

“victims of human rights violations and their relatives were frequently afraid to submit 

official complaints. In some cases the victim or their lawyer was directly threatened not 

to pursue a complaint. Human rights groups in the region publicizing the violations and 

offering assistance to victims came under pressure from the authorities. Some 

individuals were reportedly reluctant to lodge applications at the European Court of 

Human Rights, because of reprisals against applicants before them.”641 The Rapporteur 

of the Committee of Legal Affairs and Human Rights of the Parliamentary Assembly in 

relation to Chechnya has also expressed concern about reports that a number of 

Chechen applicants to the European Court have been subjected to reprisals, which have 

ranged from harassment and threats up to the murder of applicants or their close 

relatives.642 

 

2.7 Conclusions as to compliance and impact 

The European Court is so far the only international judicial body where a victim of grave 

human rights violations in Chechnya can assert his or her rights and obtain just 

satisfaction. The Court has to date issued over one hundred judgments regarding, inter 

alia, killings, disappearances, torture and ill-treatment committed by servicemen in 

Chechnya and the lack of effective investigations. Scores of similar cases have been 

lodged with the Court, which will most likely result in further findings of violations of the 

Convention in respect of abuses committed by the Russian security forces in Chechnya. 
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The findings of violation by the Court impose a legal obligation on Russia both to adopt 

measures to provide redress to the applicants as well as to prevent similar violations in 

the future in accordance with Article 46 of the Convention.  

In response to the Court’s judgments, the Russian authorities have taken measures to 

reopen certain domestic investigations, adopt new legislation and amend existing 

legislation in order to comply with the judgments. Domestic provisions criminalizing 

conduct in violation of Articles 2 and 3 of the Convention is in place and, since 2003, the 

Russian Criminal Code includes a definition of torture. The problem has not been a lack 

of provisions but rather the manner in which these provisions were applied. Further, it 

seems that statutes of limitation are applicable to the crimes under consideration and 

hence there is an urgent need for effective investigations to be conducted prior to the 

expiry of the relevant limitation period. Some measures have been adopted to ensure 

effective and adequate investigations and a new Code of Criminal Procedure came into 

force in 2002. The Department for the Execution of Judgments has expressed the view 

that “the basic infrastructures lacking at the time of events are now in place” but that 

“numerous outstanding issues remain to be addressed to ensure effective investigations 

into abuses”.643 Accordingly, the issue of accountability of members of the security forces 

who commit abuses, which includes the matter of effective investigations, is still an 

outstanding issue for the Committee of Ministers and more information is still awaited 

from Russia. 

Although the Department for the Execution of Judgments believes that the basic 

infrastructure is in place, it is however clear from the study that Russia has only taken 

relatively minor steps towards full compliance with the judgments as regards ensuring 

effective investigations and the Russian authorities have often referred to legislation that 

was already in place during the Second Chechen War which has self-evidently proven 

useless to guarantee effective investigations. Russia has in the majority of cases paid 

the just satisfaction awarded by the Court within the specified time limit. It has however 

not been as eager to make sure that suspended or closed investigations are reopened 

or that perpetrators are held accountable. Obviously, where a State simply pays any 

sums awarded by way of just satisfaction but refrains from taking other much-needed 

measures in order to prevent similar violations in the future, suspicions are raised that 

the State is content merely to pay off the violations committed by its own security forces.  

The large number of crimes committed, including killings, disappearances, torture and ill-

treatment and the findings of the Court to date would appear to indicate that the 

violations by security forces,were systematic and, if not actually ordered by the upper 

echelons of the military, at the least no sufficient steps were taken to prevent them and 

they were not adequately condemned. Further, globally, the measures of investigation 
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have been very far from adequate. In such circumstances, any hope that Russia will 

simply change its practice solely due to the judgments is probably overly optimistic. 

Accordingly, the maintenance of pressure, in particular through prompt, close and 

thorough supervision of the execution of the judgments is of the utmost importance. 

Furthermore, both official reports and reports of local NGOs indicate that the Russian 

authorities adopt a completely different approach to investigations of crimes on the basis 

of whether they have been committed by members of the Federal Forces or by rebel 

fighters and that the reaction to complaints of crimes allegedly committed by rebels is 

much more swift and rapid compared to the reaction to complaints of crimes allegedly 

committee by servicemen. This would seem to indicate that the authorities are in fact 

capable of carrying out effective investigations and that the persistent problem of 

ineffective investigations might not be due to faulty legislation, but to defective 

implementation. The will to investigate needs to come from above, be clear and 

unyielding. Nevertheless, the will to carry out such effective investigations seems to be 

largely lacking when it comes to investigations of crimes committed by Russian 

servicemen in Chechnya. 

As regards impact of the judgments and the issue of accountability of members of the 

security forces, the Department for the Execution of Judgments has that found the 

number of prosecutions opened in respect of offences committed by servicemen 

continues to be extremely small in relation to the number of complaints forwarded to the 

Prokuratura.644 The same conclusion can be drawn after examining statistics gathered by 

other bodies such as Council of Europe organs, States, and NGOs. Although there is no 

way of knowing how many crimes were actually committed by servicemen in Chechnya 

during the Second Chechen War, the number of investigated cases is very small when 

compared to the number of violations reported. Of the cases which have been 

investigated, the number of cases that have been discontinued is high in comparison 

with the total number of cases transferred to the courts. In addition, numerous domestic 

cases have been discontinued due to amnesties being granted and proceedings may 

soon become time-barred due to the statute of limitations. The lack of a corpus delicti is 

another reason for many cases being terminated. If a serviceman in the end is found 

guilty, the sanctions imposed have been rather lenient. Sentences have been 

suspended or the guilty servicemen simply made to pay a fine. Furthermore, as can be 

seen from the statistics, the provision of the Russian Criminal Code criminalizing torture 

(Article 117) is not applied, although the Court has found that many of the acts 

committed by servicemen in Chechnya amount to torture.  

Over a decade has passed since the events giving rise to the judgments of the 

European Court began. Almost five years have passed since the Court handed down its 
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first Chechen judgments in 2005. Although at present the situation in Chechnya is better 

than it was in the period of the Second Chechen War in 1999-2001, serious violations of 

human rights still take place on a day-to-day basis.645 The Committee of Ministers has 

been engaged in supervision of Russia’s execution of the Chechen judgments for over 

four years and there are still a large number of outstanding issues, including relating to 

the effectiveness of investigations and the virtual impunity of members of the security 

forces who commit human rights violations. Further, little progress has been in ensuring 

adequate investigations in individual cases where a violation in that regard was identified 

by the Court in individual cases. The Committee of Ministers continues to follow the 

execution process of the judgments closely; in addition, the situation in Chechnya has 

been monitored for years by other bodies of the Council of Europe, including the CPT, 

the Commissioner for Human Rights and the Parliamentary Assembly.  
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3. Case Study: Turkey and the PKK 

 

3.1 Introduction 

From 1996 until 2009, the European Court has delivered numerous judgments 

concerning actions of the Turkish security forces. The cases have mainly concerned 

instances of disappearances, unlawful killings, unacknowledged detentions, torture and 

ill-treatment and destruction of property committed by members of the Turkish security 

forces and the Court has repeatedly found substantive violations of the right to life 

protected under Article 2 of the Convention and the right not to be subjected to torture or 

ill-treatment under Article 3, as well as violations of Articles 5 (right to liberty and 

security), 6 (right to fair trial), 8 (right to respect for private and family life) and Article 1 of 

Protocol No. 1 (protection of property). 646  In most cases concerning allegations of 

unlawful killings, disappearances and torture or ill-treatment perpetrated by members of 

the security forces, the Court also found violations of the procedural obligations deriving 

from Articles 2 and 3 in respect of the inadequacy and inefficiency of official 

investigations carried out by the Turkish authorities.  

Most of the abuses which have given rise to cases before the Court have taken place in 

the context of the conflict in South-East Turkey between the Turkish government and the 

Kurdistan Workers’ Party (Partiya Karkeran Kurdistan or PKK). The conflict between 

Turkey and the PKK stems from the tension between Kurdish groups and the Turkish 

establishment which dates back to the founding of the Turkish Republic. Kurds were not 

recognized as an ethnic group, the use of the Kurdish language was banned and 

Kurdish customs were discouraged. Several organizations were founded to assert the 

identity of the Kurdish people, including the PKK, founded in 1978, which was the first 

pro-Kurdish organization which posed a serious challenge to the Turkish Government. In 

1984, the PKK launched a militant insurgency which necessitated the deployment of 

units of the Turkish army and elite police forces in the eastern part of Turkey. 

The Turkey–PKK conflict has resulted in a large number of casualties. In the Aksoy 

judgment delivered in 1996, the Court noted that, according to the Turkish Government, 

since 1985 the confrontation had claimed the lives of 4,036 civilians and 3,884 members 

of the security forces.647 According to figures provided by the Governor of the Emergency 

District in 2001, more than 23,000 persons accused of being PKK militants had been 

killed since the imposition of the state of emergency in 1987. 648  According to this 
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information, more than 4,400 unarmed civilians were killed and some 5,400 wounded in 

the same period. More than 5,000 police officers and gendarmes have been killed and 

some 11,000 injured in the line of duty.649 The conflict is still ongoing today, although on 

a much smaller scale compared to the 1990s.  

Although the conflict has been ongoing since 1984, the majority of the actions of the 

security forces that have been challenged in the cases under consideration in the 

present case study took place in the particular context of the increase in terrorist activity 

during the years 1991–1993. However, although all cases under consideration relate to 

actions of the Turkish security forces, not all of them relate directly to the PKK conflict. 

The present case study examines Turkey’s compliance with the Court’s judgment in 

those cases and the impact of those judgments on the ability of the domestic legal 

system to ensure effective accountability for those responsible for violations of Articles 2 

and 3. The concept of compliance is for the purpose of this case study understood as 

the measures taken by Turkey in order to comply with these judgments. The measures 

examined are limited to the actions that have been ordered by the Court (such as just 

satisfaction) and recommended by the Committee of Ministers in its supervisory role. In 

particular, the case study will examine individual measures taken to re-open domestic 

investigations in specific cases and compliance with general measures will be 

understood narrowly so as to include an examination of measures taken which affect 

national prosecutions, that is measures to ensure effective investigations, the possibility 

of challenging proceedings, and measures aimed at ensuring the imposition of 

appropriate sanctions against servicemen responsible for abuses. The notion of impact 

is understood narrowly, as relating to the extent to which the relevant judgments and the 

measures taken have resulted in an improvement in the quality of domestic 

investigations and prosecution rates in Turkey as regards allegations against 

servicemen of grave violations of human rights. 

 

3.2 Turkey and the Convention 

Turkey ratified the European Convention on 18 May 1954.650 At the time of ratification of 

the Convention, the 1924 Constitution which was then in force contained no explicit 
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reference to the status of international agreements in domestic law. Similarly, provisions 

of the 1961 and 1982 Constitutions were not clear as to the issue of legal hierarchy, 

which was controversial; some claimed that international agreements had an equal 

status with ordinary domestic laws, while others considered them superior.651 The debate 

was put to an end in 2004, when the Turkish Parliament adopted an amendment to 

Article 90 of the Turkish Constitution, which now provides that international human rights 

agreements prevail over incompatible domestic law. In that regard, the Turkish 

government has claimed that, through the amendment to Article 90 of the Constitution 

and the development of case law in domestic courts giving direct effect to judgments of 

the European Court it may be expected that all Turkish courts will give direct effect to the 

European Court’s judgments, thus fulfilling Turkey’s obligation under Article 46 of the 

Convention to grant redress for violations of the Convention identified by the Court and 

to prevent new, similar violations in the future.652  

As far as the conflict with the PKK is concerned, following the escalation of the conflict in 

the 1990s, the Turkish Government stated that it considered it necessary to make 

derogations from certain of its obligations under the Convention, pursuant to Article 15 of 

the Convention.653 In the original Notice of Derogation dated 6 August 1990, Turkey 

stated that it was exposed to threats to its national security in South-East Anatolia, that 

the situation amounted to a threat to the life of the nation within the meaning of Article 15 

ECHR, and that because of the “intensity and variety” of the terrorist actions, the 

Government had to use its security forces and “take steps appropriate to cope with a 

campaign of harmful disinformation of the public”. 654 In that regard, the Government 

stated that it had promulgated two decrees conferring extraordinary powers upon the 

Governors of provinces within the emergency region, the application of which could 

result in derogations from various rights under the Convention. Modifications to the 

legislation in question were made during the course of 1990,655 and in 1992 the scope of 

the derogation was reduced so that a derogation was only maintained in relation to the 
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right to personal liberty under Article 5 of the Convention.656 The derogation was finally 

withdrawn completely on January 2002.657 

 

3.3 The European Court and the Turkey-PKK conflict 

In 1987, Turkey recognized the competence of the European Commission on Human 

Rights to receive individual petitions. Three years later, Turkey recognized the 

jurisdiction of the European Court. As of June 2009, Turkey ranks second (after the 

Russian Federation) in the list of countries with the largest number of human rights 

violation cases pending at the European Court, with 11.300 cases pending or 10.6 % of 

the total number of applications pending before the Court.658 As far as the situation in 

South-East Turkey is concerned, since 1996 the Court has issued over 175 judgments 

concerning actions of the security forces in Turkey relating to the conflict with the PKK, 

as well as 69 friendly settlements and strike-outs concerning actions of the Turkish 

security forces and involving undertakings by the Turkish government.659 

In the cases concerning alleged abuses committed in the context of the conflict with the 

PKK, the Court found numerous violations of Article 2 ECHR, in relation to killings by 

members of the security forces, deaths caused as a result of excessive use of force by 

members of the security forces, failure to protect the right of life, disappearances.660 

Similarly, the action of the Turkish security forces in South-East Turkey have given rise 

to a number of judgments where the Court found violations of Article 3 ECHR.661 The 

finding of substantive violations of the State’s obligations under Articles 2 and 3 ECHR 

have invariably been accompanied by findings of violations of the procedural obligations 

enshrined in the provisions in question.662 

The possibility for the Court to exercise full scrutiny on the events in South East Turkey 

has been somewhat limited due to the Turkish derogations under Article 15 ECHR, 

mentioned above. However, for the purposes of the present case study, the relevance of 

the derogations entered by Turkey in the period 1990-2002 is relatively minor. Indeed, 

as noted above, those derogations did not concern (nor they could have concerned), 
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Turkey’s substantive obligations under Articles 2 and 3 ECHR. Further, although some 

of the notices of derogations concerned the obligation to provide and effective domestic 

remedy for violations of the Convention under Article 13, those derogations did not 

exempt the Turkish authorities from respecting in full the procedural obligations of 

effective investigation and prosecutions enshrined in Articles 2 and 3.  

A further preliminary point to note is that, in relation to several cases concerning actions 

of the Turkish armed forces in South East Turkey, the Court has in the past applied the 

strike-out procedure envisaged by Article 37(1)(c) ECHR.663 A prime example of such a 

controversial approach is the 2001 case of Akman v. Turkey, concerning the unlawful 

killing of the applicant’s son by members of the Turkish security forces. 664 After the 

application had been lodged with the Court, the Turkish Government issued a unilateral 

declaration in which it admitted a violation of Article 2 and undertook “to issue 

appropriate instructions and to adopt all necessary measures to ensure that the right to 

life – including the obligation to carry out effective investigations – is respected in the 

future”.665 The Government also offered compensation to the applicant. 666  The Court 

carefully examined the terms of the Government’s declaration and “having regard to the 

nature of the admissions contained in the declaration as well as the scope and extent of 

the various undertakings referred to therein, together with the amount of compensation 

proposed”, it considered that it was no longer justified to continue the examination of the 

application and, for the first time, struck out the application without the applicant’s 

consent.667  

A similar approach was adopted by the Turkish Government in other cases concerning 

abuses committed by members of the security forces in South East Turkey, including the 

case of Tahsin Acar v. Turkey. 668  The Tahsin Acar case case concerned the 

disappearance of the applicant’s brother in 1994, following his abduction by two 

unidentified persons – allegedly plain-clothes police officers; according to the applicant, 

no effective investigation had been carried out into the disappearance.669 With a view of 

resolving the application and to have the case struck out under Article 37(1) of the 

Convention, the Turkish Government made a unilateral declaration, in which it 
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expressed its regret for the occurrence and the anguish caused to the family and 

accepted that unrecorded deprivations of liberty and insufficient investigations into 

allegations constituted violations of Articles 2, 5 and 13 of the Convention.670 In addition, 

the Government offered to pay the applicant the sum of 70,000 GBP ex gratia.671 On this 

basis, the Second Section of the Court had struck the application out of the list under 

Article 37(1).672 The applicant, in his request under Article 43 of the Convention for the 

referral of the case to the Grand Chamber, submitted that the application should not be 

struck out based on the Government’s unilateral declaration; in particular, the applicant 

argued, there were substantial grounds for holding that “respect for human rights” 

required the continuation by the Court of its examination of the merits.673 The applicant 

“acknowledged that there could be circumstances in which an application could be 

struck out [...] on the basis of a unilateral declaration [...] outside the framework of 

friendly-settlement negotiations and without the State accepting any liability”. 674 

However, he submitted that “this would only be acceptable if the State concerned were 

to undertake to provide an effective domestic remedy; in the present case, that would 

mean conducting an effective domestic investigation”.675 The Government argued that 

“where no agreement on a friendly settlement could be reached [...] and the state of 

evidence in a case did not allow the Court to decide it in one way or the other, it should 

be possible for the Court to strike the application out [...] provided that the respondent 

Government undertook measures aimed at providing redress [...] and preventing the 

reoccurrence [...], and that such measures were accepted by the Court ...”.676 

The Grand Chamber decided to limit the scope of its examination to the question 

whether the unilateral declaration submitted offered a sufficient basis for holding that it 

was no longer justified in continuing examination of the application within the meaning of 

Article 37(1)(c).677 The Grand Chamber, referring to the Court’s decision in Akman v. 

Turkey, noted that a situation in which the Government had admitted that an undisputed 

killing by security forces was the result of the use of excessive force in violation of Article 

2 of the Convention could not be compared to the unresolved disappearance of a person 

after an abduction allegedly by, or with the alleged connivance of, State agents.678 In the 

case at issue, the unilateral declaration of the Turkish Government did not adequately 
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address the applicant’s grievances under the Convention as the Government had merely 

undertaken a general obligation to pursue efforts to prevent future disappearances, but it 

had made no reference to any measures to deal with the applicant’s complaints as to the 

lack of effective investigation into his brother’s disappearance.679 The Grand Chamber 

concluded that “in cases concerning persons who have disappeared or have been killed 

by unknown perpetrators and where there is prima facie evidence in the case-file 

supporting allegations that the domestic investigation fell short of what is necessary 

under the Convention, a unilateral declaration should at the very least contain an 

admission to that effect, combined with an undertaking by the respondent Government 

to conduct, under the supervision of the Committee of Ministers [...], an investigation that 

was in full compliance with the requirements of the Convention as defined by the Court 

in previous similar cases”. 680  Accordingly, the Grand Chamber concluded that the 

application could not be struck out of the list under Article 37(1)(c). Subsequently, the 

Grand Chamber considered the merits of the application and found a procedural 

violation of Article 2.681 

 

3.4 Execution of judgments 

Cases involving Turkey represented roughly 14% of all pending cases before Committee 

as at the end of 2007, rising to 15% as at the end of 2008 and 16% as at the end of 

2009. 682 Since the Committee oversees many similar cases, it sometimes examines 

compliance with the cases in groups. The groups of major relevance for the purpose of 

the present case study are the “Aksoy group”, which groups together cases concerning, 

inter alia, violations of Article 2 and Article 3 of the Convention resulting from actions of 

the security forces, in particular in the southeast of Turkey, mainly in the 1990's and the 

subsequent lack of effective investigations into the alleged abuses, 683  and the “Batı 

group”, which, as of May 2010, includes 43 judgments, concerning the lack of effective 

investigations in respect of the actions of members of the Turkish security forces in later 

cases.684  
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The Committee of Ministers has so far adopted four interim resolutions regarding the 

Aksoy group.685 The first Interim Resolution was adopted on 9 June 1999 (hereinafter the 

“1999 Interim Resolution”) and concerned measures of a general character adopted in 

execution of the Court’s judgments in the cases in question.686 When the 1999 Interim 

Resolution was adopted, a state of emergency was still in force in all areas of South-

East Turkey and Turkey’s derogations from its obligations under the Convention were in 

force.687 The second Interim Resolution was adopted in July 2002 (hereafter the “2002 

Interim Resolution”) and concerned forty-two judgments and decisions finding Turkey 

responsible for numerous breaches of the Convention. 688  The Turkish Government 

concurred with the Committee in the 2002 Interim Resolution that, despite improvements 

introduced since 1996 as a result of the Court’s judgments, more effective results were 

required.689  When the third Interim Resolution was adopted in June 2005690 (hereafter 

“the 2005 Interim Resolution”), the number of judgments and decisions had grown to 

74.691 The most recent Interim Resolution was adopted on 18 September 2008 (hereafter 

“the 2008 Interim Resolution”) and deals with 175 judgments concerning the actions of 

Turkish security forces and 69 friendly settlements.692 

In the 2005 Interim Resolution, the Committee of Ministers found that the violations in 

the Aksoy group resulted from a number of structural problems, in particular: 

(a) the ineffectiveness of procedural safeguards in relation to individuals in police 

custody; 

(b) the general attitude and practices of the security forces, their education and training 

system and the legal framework governing their activities; 

(c) shortcomings in establishing criminal liability for abuses at the domestic level; and 

(d) shortcomings in ensuring adequate reparation to victims.693 
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As to individual measures required in both the “Aksoy” and the “Batı” groups of cases, 

the individual measure that is most relevant for present purposes is the re-opening of 

domestic proceedings (discussed below, Section 3.5.3(b)). Although it is recognized that 

the main issue as far as individual measures are concerned is the possible resumption 

of criminal investigations in each of the individual cases where the Court had found 

violations of the procedural obligation to carry out an effective investigation into 

allegations of abuses by the security forces. However, as concerns the Aksoy group of 

cases, the Committee of Ministers has recognized that, in view of the need for general 

measures to improve investigations, “the issue of individual measures has been largely 

integrated into that of general measures”.694 It is however possible to follow at least some 

of the cases in the Batı group where the Committee of Ministers has taken a particular 

interest and/or in relation to which Turkey has provided specific information. 

 

3.5 Compliance with judgments 

In response to the judgments of the Court examined above, in 2003 Turkey announced a 

“zero-tolerance policy for torture”695 and measures have been taken with the aim to 

increase procedural safeguards for individuals in custody, to provide education of 

members of the security forces and the police, to ensure training of judges and 

prosecutors, to disseminate the Court’s judgments, to provide victims with compensation 

and to reinforce education of the security forces and training of prosecutors and judges 

and, finally, to give direct effect to the Convention within the domestic legal system.696 

The range of measures taken by Turkey in this respect have permitted the Committee of 

Ministers to close its examination of some of the issues highlighted in the Interim 

Resolutions cited above, having been satisfied that proper safeguards are now in 

place. 697  However, what is particularly relevant for present purposes is that the the 

principal outstanding issue relates to the accountability of members of the security 

forces.698  
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 See http://www.coe.int/t/dghl/monitoring/execution/Reports/Current_en.asp, under “Aksoy” (accessed 5 May 
2010). 
695

 See the statement of the Deputy Prime Minister, Abdullah Gül, to the Grand National Assembly, 10 December 
2003 (referred to in KHRP, “Implementation Gaps in Turkey’s Domestic Law” (last updated June 2006), available 
at <http://www.khrp.org/component/option,com_docman/task,doc_view/gid,93/Itemid,47/>). 
696

 For information on the specific measures taken, see Interim Resolution CM/ResDH(2008)69 (above n. 660); 
CM/ResDH(2005)43 (above n. 563); CM/ResDH(2002)98 (above n. 685); and CM/ResDH(99)434 (above n. 685). 
See CoE doc. CM/Inf/DH(2006)24 of 26 May 2006; CoE doc. CM/Inf/DH(2006)24 rev. of 30 November 2006; and 
CoE doc. CM/Inf/DH(2006)24 rev. 2 of 10 October 2007.  
697

 See Interim Resolution CM/ResDH(2008)69 (above n. 660). 
698

 Ibid. The Committee asked Turkey to clarify the issue of administrative authorization for prosecution and 
urged Turkey to ensure that members of the security forces of all ranks could be prosecuted without an 
administrative authorization. The Committee also regretted that no information was made available with regard to 
the number of investigations, convictions and acquittals regarding serious offences other than torture and ill-

http://www.coe.int/t/dghl/monitoring/execution/Reports/Current_en.asp
http://www.khrp.org/component/option,com_docman/task,doc_view/gid,93/Itemid,47/
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3.5.1 Measures concerning the obligation to criminalize conduct in 
violation of Articles 2 and 3 

(a) Domestic provisions criminalizing conduct in violation of 

Articles 2 and 3699 

 

In its 2002 Interim Resolution, the Committee of Ministers noted that:  

Recent official statistics continue to demonstrate that, where crimes of torture or ill-
treatment are established, they are sanctioned by light custodial sentences, which 
are frequently converted into fines and, in most cases, subsequently suspended, thus 
confirming the persistence of the serious shortcomings in the criminal-law protection 
against abuses highlighted in the European Court’s judgments.700 

 

The Committee therefore urged “Turkey to accelerate without delay the reform of its 

system of criminal prosecution for abuses by members of the security forces, in 

particular by [...] establishing sufficiently deterrent minimum prison sentences for 

persons found guilty of grave abuses such as torture and ill-treatment”.701 

As far as the normative framework concerning criminalization of abuses committed by 

the security forces and other state officials is concerned, starting in 2002 a number of 

amendments to the relevant domestic rules were introduced in the context of the 

adoption of so-called “EU Harmonization Packages”. 702 Although the primary reason for 

the adoption of the harmonization legislation is the process of negotiation relating to 

possible future accession of Turkey to the EU, the EU has conditioned the possibility of 

membership inter alia upon compliance with obligations under the Statute of the Council 

of Europe and therefore compliance by Turkey with judgments of the Court. Accordingly, 

the harmonization legislation contained important legal changes which were directly and 

expressly aimed at addressing the shortcomings in the domestic legal system identified 

by the European Court, including in the context of repression of abuses committed by 

members of the police and security forces. In addition to the changes to the relevant 

                                                                                                                                                        

 
treatment allegedly committed by members of the security forces. The Committee will resume its consideration of 
these issues at its third DH meeting in 2009. 
699

 See above, Section 1.3.1 (on the obligation to criminalize conduct in violation of Articles 2 and 3) and Section 
1.3.3(b) (on the obligation to impose meaningful sanctions). 
700

 Interim Resolution CM/ResDH(2002)98 (above n. 685). 
701

 Ibid. 
702

 With a view to fulfilling the criteria for eventual European Union membership, the Justice and Development 
Party (Adalet ve Kalkınma Parti or “AKP”) government, which assumed power in 2002, instituted an ambitious 
program of legal reforms. The reforms were mainly introduced in the form of large mixed reform packages, known 
as “EU Harmonization Packages”, containing changes to a variety of laws in different areas. On the EU 
accession process and its impact on the domestic protection of human rights in Turkey, see, e.g., Kivanc Ulusoy, 
“Turkey’s Reform Efforts Reconsidered”, Democratization, vol. 14:3 (2007), 472. 
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procedures contained in the “EU Harmonization Packages”, important reforms have 

been introduced following the entry int force of the new Turkish Penal Code and Criminal 

Procedure Code in 2005.703 

The shortcomings identified by the Court and the concerns expressed by the Committee 

of Ministers as to the weakness of the legal framework criminalizing torture and ill-

treatment have, according to the Turkish Government, been addressed, and the Turkish 

criminal law system is now in full compliance with the requirements under Article 3 of the 

Convention. In particular, as far as criminalization of conduct contrary to Article 3 is 

concerned, the Government noted that the existing provisions criminalizing torture and 

ill-treatment have been strengthened with a view to address the concerns expressed by 

the Strasbourg bodies. The use of torture or ill-treatment by public employees, already 

prohibited under the Turkish Constitution704 and criminalized under the 1926 Criminal 

Code, remains an offence under Article 94 of the new 2005 Criminal Code, which 

defines it as actions by a public official toward an individual which “cause […] severe 

bodily or mental pain, or loss of conscious [sic] or ability to act, or dishonor [….]” the 

individual in question. 705  In addition, Article 95 provides for the new offence of 

“aggravated torture”. The crime of “torment” is punished under Article 96 of the 2005 

Criminal Code,706 and Articles 86 and 87 of the new Code penalize “felonious injury” and 

“aggravated injury”. The Turkish Government also pointed out that further protections 

against torture and ill-treatment were contained in the domestic criminal procedure rules, 

which, since 1992, “prohibits the use of torture or ill-treatment as methods of 

interrogation and specified that evidence obtained as a result of these methods is null 

and void regardless of the consent of the person concerned”. 707  Although abuses 

committed against individuals potentially fall within the ambit of Article 94, as reported by 

some human rights groups, the pattern of prosecution shows that prosecutors often opt 
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 Criminal Code (Ceza Kanunu), Law no. 5237 of 26 September 2004, Official Gazette No. 25611 (12 October 
2004), entered into force on 1 June 2005 (hereinafter “2005 Turkish Criminal Code”), unofficial English translation 
available at <http://legislationline.org/documents/action/popup/id/6872/preview>; Criminal Procedure Code (Ceza 
Muhakemesi Kanunu), Law no. 5271 of 4 December 2004, entered into force 1 June 2005 (hereinafter “2005 

Turkish Criminal Procedure Code”), unofficial English translation of selected articles available at 
<http://legislationline.org/documents/action/popup/id/8976>. 
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 See Art. 17(3), 1982 Turkish Constitution, available at 
<http://www.anayasa.gov.tr/images/loaded/pdf_dosyalari/THE_CONSTITUTION_OF_THE_REPUBLIC_OF_TUR
KEY.pdf>. 
705

 Art. 94, 2005 Turkish Criminal Code (above n. 703). For commentary, see Human Rights Watch, “Closing 
Ranks against Accountability: Barriers to Tackling Police Violence in Turkey” (2008), available at 
http://www.hrw.org/en/reports/2008/12/05/closing-ranks-against-accountability-0, p. 16. 
706

 The crime of “torment” is defined as any action which “causes suffering of another person; see Art. 96, 2005 
Turkish Criminal Code (above n. 703). Some human rights groups have criticized the formulation of this 
provision, noting that it is worded in such a way as to make it not clearly applicable to public officials: see, e.g., 
Human Rights Watch, “Closing Ranks” (above n. 705), p. 16. 
707

 The prohibition is now enshrined in Art. 148 of the 2005 Turkish Criminal Procedure Code (above n. 703). On 
the previous formulation of the rule in question, originally contained in Art. 135(A) of the 1992 Code of Criminal 
Procedure, see Interim Resolution DH(99)434 (above n. 685), Annex I, § I(A). 

http://legislationline.org/documents/action/popup/id/6872/preview
http://legislationline.org/documents/action/popup/id/8976
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not to apply Article 94, but choose to apply other articles of the Criminal Code such as 

Article 86, criminalizing “felonious injury”.708 

Regarding penalties, in order to address the criticisms made by the Court as to the 

excessive leninence of the punishments imposed on public officials responsible for 

abuses, a number of amendments to the sentences applicable to offences constituting 

violations of Article 3 were put in place by Turkey even prior to the reform of the criminal 

justice system in 2005. 

When the question of execution of the judgments relating to actions of the Turkish 

security forces were first examined the Committee of Ministers in June 1999, the 

penalties applicable to agents of the security forces found guilty of torture or ill-treatment 

were three to five years’ imprisonment and disqualification, whether temporary or 

permanent, from public service. 709  In its first Interim Resolution on the issue, the 

Committee of Ministers called upon Turkey to establish sufficiently deterrent minimum 

prison sentences for personnel found guilty of torture or ill-treatment.710 In response to 

that call, in the information provided prior to the following examination of the matter by 

the Committee of Ministers in 2002, the Turkish Government stated that it had “placed 

before the Turkish National Assembly a Bill aimed at stiffening the penalties applicable 

to agents of the security forces found guilty of torture or ill-treatment”.711 In addition, it 

suggested that, in light of the amendment of the Constitution, it was possible that 

domestic courts would give direct effect to the requirements of the Convention as 

highlighted by the European Court’s judgments and would thus impose more severe 

sentences leading to the effective punishment of those State officials found guilty of 

torture or ill-treatment.712 The relevant provision of the 1926 Criminal Code had in fact 

previously been modified in August 1999 as part of a wider “Harmonization Package”, so 

as to increase the maximum sentences which could be imposed on officials found guilty 

of torture or ill-treatment from five to eight years’ imprisonment for torture and from three 

to five years’ imprisonment for ill-treatment.713 The provisions in question were further 

amended in 2003 so that penalties under these provisions could no longer be converted 

into fines or be suspended.714  
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 See, e.g., Human Rights Watch, “Closing Ranks” (above n. 705), p. 16. On Art. 86 of the Criminal Code, see 
also below, text accompanying n. 721 et seq. 
709

 Interim Resolution DH(99)434 (above n. 685), Appendix I, at § I(A). 
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 Interim Resolution DH(99)434 (above n. 685). 
711

 See Interim Resolution CM/ResDH(2002)98 (above n. 685), Appendix I, § 19. 
712

 Ibid. 
713

 Ibid., § 18; the Law of 26 August 1999 modified Articles 243(1) and 245, respectively, of the previous Criminal 
Code.  
714

 The amendments in question were introduced by Law no. 4778 of 10 January 2003 and Law no. 4963 of 7 
August 2003: see Interim Resolution CM/ResDH(2005)43 (above n. 563), Appendix I, § 25. 
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In the context of the Committee of Minister’s examination of the execution of the group of 

cases in June 2005, the Turkish Government gave assurances that the amendments in 

question would be incorporated into the new Criminal Code which had recently entered 

into force.715 However, in fact, the relevant provisions had already been reproduced in 

the new Criminal Code.716 The 2005 Criminal Code increased the maximum sentence for 

torture simpliciter to twelve years, and made harsher sentences available for particular 

aggravated forms of torture, in particular involving sexual harassment;717 further, it finally 

introduced a minimum sentence of three years where there had previously been no 

minimum for the crime of torture and a minimum sentence of only three months for ill-

treatment.718 Article 95 dealing with “aggravated” torture applies a scale of sentences 

according to the gravity of the damage inflicted on the victim and whether lasting health 

conditions are caused as a result of the torture, with a sentence of up to life 

imprisonment possible where death is caused.719 A conviction for “torment” results in a 

two to five year prison sentence, with three to eight year sentences provided for when 

the victim is a minor, a vulnerable person, a pregnant woman, or antecedents or 

descendents or father/mother or spouse relative.720  

Under Article 86 of the 2005 Criminal Code, when the crime of “felonious injury” is 

committed by a public official, the punishment applicable is increased from that 

applicable when committed by an ordinary individual. Thus, the normal sentence of 

between one and three years is increased to from two to five years.721 Similarly, in the 

case of “consequential heavy injury”, which is characterised by the particularly grave 

consequences, involving permanent injury, damage to health, or the causing of death as 

a result of the intentional infliction of injury, the sentence is increased commensurate 

with the gravity of the injury.722  

The Committee of Ministers has welcomed “the enhanced accountability of the security 

forces in the new Criminal Code as a result of the introduction of minimum prison 

sentences for crimes of ill-treatment and torture, which may no longer be converted into 

fines or suspended”. 723  However, as noted above, some human rights groups have 

expressed serious concerns in relation to the use of Article 86 of the 2005 Criminal Code 
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 See the 2005 Turkish Criminal Code (above n. 703).  
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 Art. 94(3), 2005 Turkish Criminal Code (above n. 703), providing for a sentence of between ten and fifteen 
years.  
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 Art. 94(1), 2005 Turkish Criminal Code (above n. 703). Note that in its statement to the Committee of 
Ministers, in 2005, Turkey stated that “a minimal [sic] sanction of 5 years of imprisonment has been introduced 

for torture and ill-treatment with the coming into force of the new Criminal Code”: see Interim Resolution 
CM/ResDH(2005)43 (above n. 563), Appendix I. 
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 Human Rights Watch, “Closing Ranks” (above n. 705), p. 16. 
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 Art. 96, 2005 Turkish Criminal Code (above n. 703). 
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 Art. 86, 2005 Turkish Criminal Code (above n. 703). 
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 Art. 87, 2005 Turkish Criminal Code (above n. 703). 
723

 Interim Resolution CM/ResDH(2005)43 (above n. 563). 
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rather than the provisions criminalizing torture per se.724 Quite apart from the fact that 

such a legal characterization permits the perpetrator of serious abuses to escape the 

“special stigma” which attaches to the commission of torture, as far as sentences are 

concerned, it has been noted, inter alia, that a public official sentenced to a low penalty 

under Article 86 would be able to benefit from a suspended sentence applicable to all 

prison terms of two years and under Article 51 of the Criminal Code. 725  Indeed, it 

appears that in the past, the few officials who had been convicted often benefited from 

suspended sentences.726 Accordingly, it appears possible that some public officials, even 

if convicted, may escape a sentence involving deprivation of liberty. This issue has not 

yet been addressed by the Committee of Ministers in the documents which have been 

made public. 

Furthermore, the application of Law No. 4616, which is commonly referred to as the 

“Amnesty Law”, has led to many trials being suspended. 727  Although the Turkish 

Constitutional Court ruled on 18 July 2001 that torture should not be included under the 

scope of the law, the law in question remains applicable to cases of ill-treatment 

committed prior to April 1999.728 

Finally, the package of harmonization legislation adopted in 2003 also provided that 

investigations and prosecutions in cases of torture and ill-treatment were to be carried 

out with particular speed, as priority cases; in particular, hearings of cases relating to 

these offences could not be adjourned for more than 30 days, unless there were 

compelling reasons, and hearings in such cases were to be held notwithstanding judicial 

recess.729 However, implementation of those reforms reportedly proved difficult for some 

courts to abide by – above all because of their heavy workload – and, despite the 

impression given by the Government, they were in fact left out of the new Criminal 

Procedure Code and no amendment was ever made.730 
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 See, e.g., Human Rights Watch, “Closing Ranks” (above n. 705), p. 18. 
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 Ibid. 
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 Law on Conditional Release, Suspension of Trials and Punishments for (Certain) Crimes committed until 23 
April 1999 (Law No. 4616 of 21 December 2001). For discussion, see Amnesty International, “Turkey: The 
‘Amnesty Law’: An Ambiguous Step” (2001) AI Index: EUR 44/052/2001, available at 
<http://asiapacific.amnesty.org/library/pdf/EUR440522001ENGLISH/$File/EUR4405201.pdf>. 
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(b) Statutes of limitation 

There are several examples of Turkish cases regarding torture that have come before 

the Court, where the statute of limitation has come into play. In these cases, the Court 

has found that the judicial authorities have failed to act with sufficient promptness or 

reasonable diligence, with the result that the perpetrators have enjoyed impunity. The 

case of Batı and Others v. Turkey concerned a series of violations suffered by 15 

applicants following their arrest during a police operation in 1996.731 The Court found it 

established that the applicants had been subjected to treatment which amounted to 

torture. The Court also found, inter alia, that the investigation into the applicants’ 

allegations of torture had been extremely lengthy and that the proceedings against the 

police officers were still pending before the Turkish Court of Cassation eight years after 

the events. In 2004, the Court of Cassation decided to discontinue the proceedings 

against all the police officers because the limitation period had expired. Likewise, in 

Türkmen v. Turkey,732 the charges against the police officers were discontinued by a 

decision of the Court of Cassation in 2000 on the ground that the prescription period of 5 

years had expired in 1999.733 Furthermore, in Erdoğan Yilmaz and Others v. Turkey, the 

Court stated that: 

[…] when an agent of the State is accused of crimes that violate Article 3, the 

criminal proceedings and sentencing must not be time-barred and the granting of 

an amnesty or pardon should not be permissible.734 

 

The new Criminal Code of 2005 provides for longer prescription periods than those 

previously applicable under the old Criminal Code. In accordance with Article 66 of the 

2005 Criminal Code, since torture is now punished with a term of imprisonment of three 

to twelve years, in cases of torture, the prescription period is now fifteen years;735 in 

cases of aggravated torture, the prescription period is twenty years736 and if the victim 

dies as a result of infliction of torture, the prescription period is thirty years. 737 The 

Turkish Ministry of Justice has also issued a circular to judges and public prosecutors, 

stating that “public prosecutors should calculate with diligence the prescription periods 

and should do all that is necessary in order to finalise the investigations pending without 
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Articles 3, 5(3) and 13 of the Convention. 
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any outcome” (Circular No. 2). 738  The Committee of Ministers has asked for further 

information regarding prescription periods in cases of death of victims under 

circumstances which engage the responsibility of the security forces, as well as in cases 

where victims are killed by unknown perpetrators.739  

 

3.5.2 Investigations 

(a) Measures to ensure that the investigations are conducted 

promptly and effectively  

Most of the applicants in the relevant cases alleged that there had been a procedural 

violation of Articles 2 and/or 3 of the Convention on account of the State’s failure to carry 

out an adequate and effective investigation into the events of which complaint was 

made. The investigation is self-evidently of the utmost importance for the victims and 

their relatives as only an investigation can determine the cause of death, the 

whereabouts of a disappeared, and the identity of the perpetrator/s etc. Additionally, the 

facts in the investigation file are what the prosecutor uses to decide whether to 

prosecute or not and ultimately provides the source for the evidence in any criminal trial.  

It is clear from the case-law of the Court that, in the cases regarding actions of the 

Turkish security forces, investigations have been far from effective. The Court has found, 

inter alia, that significant omissions characterized the investigations;740 autopsies were 

carried out improperly;741 there had been no suitable inspection of the crime scene;742 

there had been a failure on behalf of the prosecutors to take statements from key 

witnesses;743 and there had been inadequate questioning of police officers, members of 

the security forces or other officials.744 
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 Circular issued on 1 June 2005; see Interim Resolution CM/ResDH(2008)69 (above n. 660), Appendix I. 
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against Turkey, available from <http://www.coe.int/t/dghl/monitoring/execution/Reports/Current_en.asp>, under 
Bati and Others v. Turkey [accessed 15 May 2009]. 
740
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Quite apart from the adoption of the new Criminal Procedure Code in 2005, the main 

action taken by Turkey as regards effective investigations has been the issuing by the 

Ministry of Justice of a series of circulars addressed to the relevant authorities, which 

reiterated that investigations and prosecutions had to be conducted in the full respect of 

the standards under the Convention. In a circular issued by the Ministry of Justice on 20 

October 2003, public prosecutors were reminded of the provisions of international, 

constitutional and national legislation concerning prevention of torture and ill-

treatment.745 The circular stated that investigations into allegations of torture and ill-

treatment were to be carried out speedily and effectively by public prosecutors and not 

by members of the security forces. 

Following the entry into force in 2004 of the constitutional amendment giving direct effect 

to the Convention in the Turkish legal system, the Minister of Justice issued a series of 

further circulars on 1 June 2005, drawing the attention of the judges and prosecutors to 

newly enacted legislation, recalling Turkey’s obligations under the Convention and 

enumerating the principal shortcomings concerning investigations and prosecutions 

which had been identified by the Court in its judgments against Turkey. In particular, the 

circulars recalled the following principles:  

 all criminal investigations should be carried out speedily and effectively in 

compliance with the requirements of the Convention. Respect for human rights 

presupposes that the interrogation of a suspect in custody should not be used to 

incriminate the suspect but to collect evidence for and against him or her. Public 

prosecutors should calculate with diligence the prescription periods and should 

do all that is necessary in order to finalise the investigations pending without any 

outcome (Circular No. 2);  

 the shortcomings identified by the Court regarding previous criminal 

investigations should be remedied in order to avoid future violations, in particular 

those relating to ineffective investigations into allegations of torture and ill-

treatment, discrepancies in autopsy reports, the absence of photos that should be 

taken during autopsies and decisions of non-prosecution issued by public 

prosecutors without the necessary investigation being carried out into the facts 

(Circular No. 4);  

 investigations into killings where the perpetrator is unknown should be carried out 

rapidly and effectively, taking into account the requirements of the Convention; in 

particular the investigation of such crimes should be carried out in coordination 

with the security forces. All necessary evidence should be collected from the 

                                                                                                                                                        

 
statements and the gendarmerie officers involved in the interrogation of Mr Aktaş were not questioned to account 
for bruising and injuries found on the body (§ 306). 
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 See Interim Resolution CM/ResDH(2005)43 (above n. 563), Appendix I, § 19. 
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scene of the crime and should be preserved with care. The rules on ballistic 

examinations, autopsy reports and identification of the body should be followed 

strictly. Furthermore, such investigations should be carried out directly by public 

prosecutors who should examine the investigation files at regular intervals and do 

their utmost to make sure that the perpetrators are found rapidly and in any case 

within the prescription period (Circular No. 22).
746 

 

 

The Department for the Execution of Judgments found the circulars encouraging and in 

2007 it suggested that the Committee of Ministers might wish to close its examination of 

the issue of ensuring effective investigations.747 In September 2008, the Committee of 

Ministers recalled “the Turkish authorities’ repeated commitments before the Committee 

that the measures taken shall be applied in compliance with the Convention standards 

[...], as well as their undertaking that the implementation of these measures shall strictly 

be supervised”.748 The Committee accordingly decided to close the examination of this 

issue.749 

As regards public scrutiny of the investigation, a positive development is represented by 

the introduction in the new Criminal Procedure Code of a provision intended to give 

effect to the requirement that victims and their relatives have a right to be involved in the 

proceedings.750 Under Article 243 of the 2005 Criminal Procedure Code the victim or 

complainant is entitled: (a) to request the public prosecutor to collect evidence; (b) to 

request a copy of the investigation file; (c) to receive free legal assistance; (d) to request 

a copy of the evidence; (e) to be informed of hearings; (f) to take part in the proceedings 

as an intervening party; (g) to request a copy of the case-file; (h) to apply to be permitted 

to call witnesses; (i) to have the assistance of a lawyer during the proceedings; and (j) to 

appeal a decision.751 

 

(b) Measures to ensure independence of criminal investigations 

In a number of cases, the Court has also found that the investigation into allegations of 

abuses committed by the security forces did not comply with the requirement of 

independence. In particular, deficiencies have been found as a result of the fact that the 
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investigation was delegated to officers belonging to the same unit as those accused, or 

to units under the same hierarchical command as the unit to which those suspected of 

having committed the acts belong.752 For instance, in the case of İpek v. Turkey, the 

Court observed that  

[the] appointment of a lieutenant-colonel, […] as investigator was inappropriate 
given that the allegations were directed against the security forces of which he was a 

member.
753

 

 

The main actions taken by Turkey with regard to the shortcomings identified by the Court 

has consisted of the issuing of circulars. For instance, the Circular issued by the Ministry 

of Justice on 20 October 2003, mentioned above, directed that investigations into 

allegations of torture and ill-treatment were to be carried out by public prosecutors and 

not by members of the security forces.754 Further indications in that regard were given in 

some of the circulars issued by the Minister of Justice on 1 June 2005. In particular, 

according to the instructions issued by the Ministry, “[i]nvestigations into allegations of 

torture or ill-treatment should be carried out by the chief public prosecutors or a public 

prosecutor appointed by him or her (not by the police or members of the security forces) 

in accordance with the requirements of international conventions on human rights, the 

case-law of the Court, the Constitution and the relevant provisions of domestic law”.755  

 

(c) Possibility of challenging the refusal to open criminal 

proceedings or the way the investigation is progressing 

 

The Court has affirmed that the possibility of appealing to a court against the refusal of 

the investigating authorities to open criminal proceedings may, in principle, offer a 

substantial safeguard against the arbitrary exercise of power by the investigating 

authority, given the power of the courts to annul a refusal to institute criminal 

proceedings and indicate the defects to be addressed.756 Also, in the practice of the 
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Committee of Ministers, the possibility of judicial review of prosecutors’ decision not to 

prosecute has been recognized as an important safeguard for ensuring adequate 

information and public scrutiny.757 

In Turkey, according to Article 173 of the 2005 Criminal Procedure Code (Article 165 of 

the Old Code), decisions of public prosecutors not to prosecute can be challenged by 

the interested persons before the competent assize courts. There are at least two 

examples of applications which have come before the Court in which the applicants 

successfully appealed against the decisions of the public prosecutor not to prosecute.758 

If an applicant does not avail him or herself of this remedy, the Court will find that there 

has been a failure to exhaust domestic remedies under Article 35(1) of the 

Convention.759 

 

3.5.3 Prosecution and sentencing 

In Turkey, complaints about the destruction of property, killings and infliction of torture or 

ill-treatment can be made to the public prosecutor or to the local administrative 

authorities. The public prosecutor and the police are under an obligation to investigate 

complaints made to them and the prosecutor decides whether or not proceedings should 

be brought.760 However, as will be seen below, prosecutions in some cases may require 

an administrative authorization. 

 

(a) Administrative authorization to prosecute 

Under the Turkish Constitution, as a general mater, investigations and prosecutions of 

civil servants for crimes committed during the exercise of their functions are, as a 

general matter, subject to the grant of permission by the relevant administrative 

authority.761 Accordingly, at the material time of the events dealt with in the judgments, 

administrative authorization was requested to prosecute members of the security forces 

for any offence committed during the performance of their duties, with only very limited 

exceptions provided for by law. 

The preliminary investigation of offences committed by State officials was governed by 

the Law of 1914 on the Prosecution of Civil Servants, which restricted the public 
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prosecutor’s jurisdiction ratione personae at that stage of the proceedings. In such cases 

it was for the relevant local Administrative Council (for the district or province, depending 

on the suspect’s status) to conduct the preliminary investigation and, consequently, to 

decide whether to prosecute. In many cases, the Administrative Council simply decided 

not to authorize an investigation and prosecution. Once a decision to prosecute had 

been taken, it was then for the public prosecutor to investigate the case.762 The Court 

has in numerous cases found this procedure to be incompatible with the right of victims 

to an effective remedy, consistently holding that the preliminary investigation carried out 

by the Administrative Councils for the purposes of granting authorization could not be 

regarded as independent since they are chaired by the governors, or their deputies, and 

composed of local representatives of the executive, who are hierarchically dependent on 

the governors.763 

In 1999, the Committee of Ministers called upon the Turkish authorities to “rapidly 

complete the reform of the present system of criminal proceedings against members of 

the security forces, in particular by abolishing the special powers of the local 

administrative councils in engaging criminal proceedings [...]”.764 

Law No. 4483 on Prosecution of Civil Servants and Other Public Officials of 2 December 

1999 repealed and replaced the Law of 1914 on the Prosecution of Civil Servants.765 

Under the new law it is still not possible to open an investigation against civil servants 

who commit a crime without the permission of a superior; the decision as to whether an 

investigation should be initiated by the prosecutor is no longer given by the local 

administrative councils, but is taken by a high State officer (a prefect of sub-prefect) 

personally.766 A decision denying administrative authorization is subject to appeal before 

the Council of State; the law also provides that these proceedings must be concluded 

within four and a half months (including the appeal before the Council of State).767 
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Originally, express exceptions to the requirement were made only in limited 

circumstances: in cases of investigations and prosecutions of civil servants subject to 

special procedures due to the nature of their duties or because of the nature of the crime 

at issue; in situations of flagrante delicto requiring severe punishment; and in relation to 

disciplinary proceedings.768 Following its examination in 2002 of the measures taken by 

Turkey by way of execution, the Committee of Ministers regretted “that repeated 

demands for the reform of Turkish criminal procedure to enable an independent criminal 

investigation to be conducted without prior approval by the State’s prefects have not yet 

been met”.769  

The obstacle of administrative authorization required in order for criminal investigations 

to be initiated against members of the security forces was finally abolished in cases of 

alleged torture or ill-treatment when Law No. 4483 on Prosecution of Civil Servants was 

amended by Law No. 4778 of 10 January 2003 by the addition of a further express 

exception to the relevant provision requiring administrative authorisation.770 However, the 

initiation of an investigation and eventual prosecution in relation to offences other than 

torture and ill-treatment generally remains subject to authorization by the relevant 

administrative authorities under Law No. 4483.771 In that regard, in 2005 the Turkish 

Government argued, apparently on the basis of the 2004 constitutional amendment to 

Article 90 of the Constitution which gives the Convention a hierarchical status above that 

of normal laws that “in line with the Convention requirements, […] the criminal 

investigation into all other violations of the Convention (e.g. unlawful killings, destruction 

of property etc) by members of security forces was not subject to any administrative 

authorization,”772 It has further argued, that the authorities have consistently 

[…] encouraged the developing practice of administrative courts to quash 
administrative decisions refusing the indictment of members of security forces of 
other unlawful actions, such as unintentional homicide, causing bodily harm, causing 
death in traffic accident, burning of houses. The administrative courts have 
concluded that Law No. 4483 on the Prosecution of Civil Servants does not grant 
judicial powers to the administrative authorities but only provides that the relevant 
administrative councils should send the outcome of their examinations to the judicial 
authorities in the cases of all abuses. These decisions also stress that it is for the 
judicial authorities to investigate and decide whether the accused public officials 

committed the offences and whether they were liable or not.
773
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In response, the Committee of Ministers noted that the 2003 amendment appeared to 

have lifted the requirement of administrative authorisation only with respect to 

allegations of torture and ill-treatment but that it continued to exist with respect to other 

allegations of serious crimes; it accordingly asked Turkey to take measures so as to 

remove any ambiguity in that regard. 774  Again, in 2008, the Committee of Ministers 

reiterated that it appeared that the requirement of administrative authorisation had only 

been lifted in relation to allegations of torture and ill-treatment but remained for other 

serious crimes. Although noting that there were indeed examples of cases in which 

prosecutions had been initiated against members of the security forces without 

administrative authorisations having been sought, it again urged the Turkish authorities  

[…] to take the necessary legislative measures to remove any ambiguity 
regarding the fact that the administrative authorisation is no longer required to 
prosecute not only for torture and ill-treatment but also any other serious crimes and 
to ensure that members of security forces of all ranks could be prosecuted without an 

administrative authorisation; 
775

 

 

Quite apart from the question of whether the requirement of administrative authorisation 

is only advisory or in fact constitutes a substantive obstacle to investigations and 

prosecutions, in any event the requirement is capable of delaying the progress of 

investigations and therefore impacting negatively on the effectiveness of any 

investigation. 

 

(b) Re-opening of investigations 

The cases in the Batı group concern shortcomings of proceedings (some of which are 

still pending before the Turkish domestic courts) relating to the investigation of abuses 

by members of the security forces, in particular the ill-treatment of the applicants or the 

death of their relatives in circumstances engaging the responsibility of the State. 

Criminal proceedings in two of the cases in the Batı group were discontinued because 

the limitation periods had expired. 776  The decision of a court or a prosecutor to 

discontinue criminal proceedings on this basis is subject to appeal and the Committee of 
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Ministers is still awaiting information on the outcome of these appeal proceedings in the 

case of Demir Ceyhan.777 In other cases, the Committee is still waiting for information on 

the possibility of the re-opening of domestic investigations against members of the 

security forces in relation to abuses or any other ad hoc measures taken or envisaged in 

execution of the Court’s judgments.778 

The defects found by the Court in these cases as regards the criminal investigations are 

particularly serious. In the case of Batı and Others v. Turkey itself, the Court found that 

the flaws in the investigation and the failure to conduct the investigation with the 

necessary promptness and diligence had resulted in according virtual impunity to the 

police officers involved, which rendered the criminal remedy ineffective (violations of 

Articles 3, 5(3) and 13 ECHR). In the case of Ağdaş v. Turkey,779 the applicant informed 

the Department for the Execution of Judgments that he did not accept the just 

satisfaction awarded by the Court but demanded instead that the perpetrators of his 

brother’s killing be identified, prosecuted and punished.780 The Committee of Ministers is 

in the progress of supervising the execution of the judgments; however, unfortunately, 

little information regarding the re-opening of investigations is available. This is 

regrettable as individual measures taken by Turkey after the European Court’s judgment 

are potentially an excellent indicator of Turkey’s will to remedy the shortcomings found 

by the Court. 

 

3.6 Impact 

3.6.1 Domestic prosecutions 

One of the requests made by the Committee of Ministers to the Turkish authorities was 

to “continue to keep the Committee of Ministers informed of the concrete effects of the 

measures adopted, in particular by providing statistics concerning compensation 

awarded, the number of criminal complaints and their outcome”.781 Although, some data 

on investigations, convictions and sentencing have been provided by Turkey to the 

Committee of Ministers, there is a marked lack of reliable and consistent statistics 

concerning accountability of members of the security forces in Turkey. The official 

statistics compiled by various Turkish authorities regarding rates of investigations, 

                                                 

 
777

 Ibid. 
778

 Karabulut Mustafa v. Turkey (App. no. 40803/02), ECtHR 20 November 2007; Yılmaz Hürriyet v. Turkey (App. 
no. 17721/02), ECtHR 5 June 2007; Ağdaş v. Turkey (App. no. 34592/97), ECtHR 27 July 2004; H.Y. and Hü. Y 
v. Turkey (App. no. 40262/98), ECtHR 6 October 2005; Şahin Zülchihan and Others v. Turkey (App. no. 
53147/99), ECtHR 3 February 2005; Şimşek and Others v. Turkey (App. no. 35072/97 and 37194/97), ECtHR 26 
July 2005; and Yaman Abdülsamet v. Turkey (App. no. 32446/96), ECtHR 2 November 2004. 
779

 Ağdaş v. Turkey (above n. 778). 
780

 State of execution, Turkey, Batı and Others v. Turkey (above n. 777). 
781

 Interim Resolution DH(99)434 (above n. 685). 



DOMAC/7: Impact of the ECHR – Annex  99 
 

 

prosecutions and convictions with respect to charges of torture and ill-treatment seem to 

contradict one another.782 In addition to the official data provided by Turkey, detailed 

descriptions of investigations and prosecutions in cases of killings and torture can be 

obtained from reports by the CPT, as well as reports of international NGOs.783  

 

(a) Statistics presented by Turkey to the Committee of Ministers 

The first data on proceedings against Turkish officials charged with torture and ill-

treatment was provided by Turkey in 1999, after the Committee of Ministers had adopted 

its first Interim Resolution on the actions of the security forces in Turkey.784 These first 

statistics covered the 13-year period from 1985 to 1998.785 According to those statistics, 

in the period in question criminal proceedings had been brought against 1,918 members 

of the Gendarmerie accused of ill-treatment.786 At the time of reporting to the Committee, 

proceedings were still pending against 1,448 officials, 246 officials had been acquitted 

and 224 had been convicted. However, no information as to what sentence these 

officials had received or whether the sentences had actually been served was provided 

by Turkey.787 In relation to allegations of torture, criminal proceedings had been brought 

against 191 members of the Gendarmerie;788 proceedings were still pending against 130 

officials at the time of reporting, while 44 officials had been acquitted and 18 officials 

convicted.789 Additionally, details of 18 judgments were submitted to the Committee of 

Ministers concerning crimes of homicide, intentional injury, torture and ill-treatment 

committed by members of the security forces (police and Gendarmerie) in south-east 

Turkey. The Committee of Ministers noted that “in a great majority of cases, the prison 

sentence imposed had been commuted to a fine. Furthermore, in 14 of the 18 cases 

considered, the courts suspended the enforcement of the sentence and the sentenced 

officials have therefore been able to continue to perform their duties in the security 

forces”.790  

In 2000, the Department for the Execution of Judgments did not receive any recent 

overall statistics from the Turkish authorities, but, referring to the above mentioned data, 
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stated that “in the light of the very general information provided and the length of period 

covered, these statistics did not, however, allow for an evaluation of the efficiency of 

Turkish criminal law ensuring that perpetrators of acts of torture and ill-treatment are 

effectively brought before justice and sentenced”.791 The Department for the Execution of 

Judgments took however into account more recent and detailed official statistics which 

had been reported by different NGOs, including Amnesty International. According to 

these figures, only 10 out of 577 investigations into allegations of torture (corresponding 

to approximately 1.7% of the total) had, during the period 1995-1999, led to convictions. 

During the same period, only 84 out of 2,851 investigations into allegations of ill-

treatment (i.e. 2.9%) had led to convictions.792 

Subsequently, following pressure from some delegations in the Committee of Ministers 

to see statistics, the Turkish authorities provided official statistics for 1999-2000 on 

criminal prosecution of members of the National Police and Gendarmerie.793 The data 

regarding the National Police included no information about criminal convictions or 

sentences imposed and the data regarding the Gendarmerie contained no information 

on either criminal or disciplinary sanctions imposed. 794  Table 1 below shows that 

sanctions were only imposed on a small minority of those prosecuted and that the large 

majority of the defendants (over 90%) received no sanction at all.  

 

Table 1 – Criminal prosecution and disciplinary sanctions of members of the National 

Police and Gendarmerie for torture and ill-treatment (1999) 

Year  Number of 

prosecutions 

Suspended for 

short period* 

Suspended 

for long 

period* 

No 

disciplinary 

sanctions 

1999 Agents 

prosecuted for 

torture 

45 4 0 41 

1999 Agents 

prosecuted for ill-

treatment 

659 41 13 605 

* Period unspecified 

 

In 2000, the Turkish authorities presented to the Department for the Execution of 

Judgments a number of documents relating to prosecution of the members of the 

security forces. The Department for the Execution of Judgments identified fifty-three 
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judgments delivered by the Turkish courts which concerned prosecution of members of 

the security forces for human rights violations (homicides, wounding, and ill-treatment, 

etc.), most of which were delivered in 1999–2000 notably in regions covered by the state 

of emergency. Fourteen of these fifty-three judgments had resulted in criminal 

convictions. The Department for the Execution of Judgments summarized the 

convictions in the following way:  

The sentence imposed varied from 1 year and 1 month imprisonment in case of 

homicide, to a fine and expulsion from public service in some cases of ill-

treatment. Still, only 3 sentences have been effectively served by the persons 

found guilty. All other sentences have been suspended, and the agents found 

guilty thus continued to exercise functions in the security forces.795  

 

On the basis of the data provided by Turkey, the Committee of Ministers expressed 

serious concerns in relation to the fact that the sentences imposed on members of the 

security forces were very light and often converted into fines and suspended.796 The 

Turkish authorities were therefore asked to consider increasing the minimum prison 

sentences for personnel found guilty of abuses.797  

As noted above, the Committee of Ministers in its 2002 Interim Resolution expressed 

concern at the excessive lenience of sentences imposed on those responsible for torture 

or ill-treatment.798 In response, Turkey stated that:  

The number of criminal proceedings taken against members of security forces 

suspected of torture and ill-treatment has increased in the two last years. 

According to official statistics for 2000-2001, 1,472 proceedings on charges of ill-

treatment and 159 proceedings on charges of torture were opened against the 

police and gendarmerie officers. As a result, 36 officers received prison 

sentences and 50 others were dismissed from the service.799  

 

The Department for the Execution of Judgments noted that in two judgments from 

October and December 2002, the Turkish courts had established or confirmed the 

charge of torture brought against a number of police officers and stated that “these 

[judgments] may be indicative of a positive evolution within the Turkish judiciary”. 800 

Additional examples of indictment decisions were provided by Turkey in 2004 but, once 
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again, the Department did not find them “sufficient to convincingly demonstrate the 

establishment of effective and adequate criminal accountability of members of security 

forces”. 801  The Department for the Execution of Judgments again reiterated the 

Committee of Ministers’ request for recent detailed statistics from Turkey.802 

As noted above, a new Criminal Code and Criminal Procedure Code came into force in 

June 2005 and in the information submitted prior to the 2005 Interim Resolution, the 

Turkish government referred to a number of domestic court decisions convicting 

members of the security forces responsible for, inter alia, causing the death of a suspect 

and ill-treatment of detainees, and imposing severe penalties. 803  The Turkish 

Government stated that it “encouraged these developments in domestic courts’ practice 

tending to impose more severe sanctions for abuses, thus contributing to effective 

implementation by Turkey of the European Court’s judgments”.804  

In information provided in the period prior to the 2008 Interim Resolution,805 the Turkish 

authorities provided detailed statistical information regarding the number of 

investigations, acquittals and convictions of crimes of torture and ill-treatment in 2003, 

2004, 2005 and 2006 (see summary in Table 2 below).806  
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95(1-2) (aggravated torture), 95(4) (death as a result of torture) and 256 (disproportionate use of force) were 
used.  
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Table 2 – Investigations and prosecutions for torture and ill-treatment (2003 – 2007) 

Year Number of 

investigations 

opened 

Number of 

members of 

security 

forces 

indicted 

Decision not 

to prosecute  

Number of 

members of 

security 

forces 

convicted 

Number of 

members of 

security 

forces 

acquitted 

2003 2612 (against 

5588 members 

of security 

forces) 

2333 1153 862 1375 

2004 2413 (against 

5173 members 

of security 

forces) 

1824 1230 462 1631 

2005 1721 (against 

4277 members 

of security 

forces) 

1052 1005 459 1870 

2006 1965 (against 

4443 members 

of security 

forces) 

831 1216 1921 146 

2007 (first 

nine months) 

1421 (against 

3722 members 

of security 

forces) 

426 1068 139 590 

 

From the table above, it is evident that the number of members of the security forces 

indicted has declined over the years (45% decrease in the number of investigations 

opened from 2003 to 2007), which may be explained by the declining intensity of the 

conflict. The Department for the Execution of Judgments has also noted this decrease 

and found that “this conclusion would appear to be in line with the drop in the number of 

cases lodged with the European Court in these last years, as well as findings of the CPT 

during December 2005”.807 The number of complaints could however in reality be higher 

than the number of investigations opened. Although, as noted above, the requirement of 

administrative authorization for criminal investigations was abolished in cases of alleged 

torture and ill-treatment in 2003, administrative authorizations appear in practice to be 

required in some cases.808 In particular, administrative authorization still seems to be 

required in relation to other serious crimes and, to date, no statistical information 
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 CoE doc. CM/Inf/DH(2006)24 rev. (above n. 190). 
808

 See above, Section 3.5.3(a). 
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regarding number of investigations, convictions and acquittals into allegations of killings 

as a result of disproportionate use of force by members of the security forces have been 

submitted to the Committee of Ministers. 

In relation to the crimes of torture and ill-treatment, the proportion of acquittals was 

24.6% in 2003, reached an all time high in 2005 with 43.7%, before dropping to 15.9% in 

2007. No real conclusions can be drawn from this as it cannot be assumed that 

investigation files opened into complaints lodged in a given year were finalized in the 

same year. However, the proportion of decisions not to prosecute has increased from 

44% in 2003 to 75% in 2007, when one could have expected an inverse development.  

The question then becomes what happened to those convicted of torture or ill-treatment 

after 2003. Did they receive the same lenient sanctions as other members of the security 

forces have received before them or has there been a change in the last years? Judging 

from the case-files finalized in 2003-2005, as portrayed in the Tables 3–5 below, the 

majority of the convicted members of the security forces received “other sanctions” than 

imprisonment and/or a fine:809 The convictions in the tables refer to Articles of the old 

Criminal Code, namely Article 243(1) and (2) which criminalized torture, and Article 245, 

which concerned disproportionate use of force. When the new Criminal Code entered 

into force, these Articles became Articles 94, 95(1)-(4) and 256. 
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Table 3 – Sentences imposed for torture or ill-treatment (2003) 

Convictions 2003 

Articles of old 

Criminal Code 

Imprisonment Fine Imprisonment and 

fine 

Other sanction* 

243(1)
 1
 27 12 2 440 

243(2)
 2
 9 0 0 0 

245
3
 89 122 20 141 

Total 125 134 22 581 

 

Table 4 – Sentences imposed for torture or ill-treatment (2004) 

Convictions 2004 

Articles of old 

Criminal Code 

Imprisonment Fine Imprisonment and 

fine 

Other sanction* 

243(1)
1
 21 7 0 40 

243(2)
2
 6 2 0 2 

245
3
 72 76 16 220 

Total 99 85 16 262 

 

Table 5 – Sentences imposed for torture or ill-treatment (2005) 

Convictions 2005 

Articles of new 

Criminal Code 

Imprisonment Fine Imprisonment and 

fine 

Other sanction* 

94, 95(1)-(3)
4
 28 20 0 55 

95(4)
5
 0 0 0 2 

256
6
 34 86 11 243 

Total 62 106 11 300 

 

1
 Art. 243(1) (torture, ill-treatment and degrading treatment with the aim of obtaining evidence) 

2
 Art. 243(2) (death as a result of torture)  

3
 Art. 245 of the old Criminal Code (causing bodily harm as a result of disproportionate use of force by 

members of the security forces). 
4 
Arts 94 (torture) and 95(1)-(3) (aggravated torture),  

5 
Art. 95(4) (death as a result of torture)  

6 
Art. 256 (disproportionate use of force) 

* May refer to earlier laws which allowed courts to impose sanctions such as temporary suspension 
from duty or permanent disbarring from the profession. 
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(b) Statistics from other sources 

The CPT has since the early 1990s requested information and data from Turkey on 

measures adopted in order to implement the provisions of Articles 243 and 245 of the 

old Criminal Code and the Turkish Government has provided figures on several 

occasions. Tables 6 to 9 below reflect the statistics provided by Turkey to the CPT and 

refer to the period 1995-2004. By examining those statistics, it is evident that most 

officials were charged with ill-treatment rather than torture. The greater part 

(approximately 78%) of judicial proceedings concerning either torture or ill-treatment did 

not lead to a conviction as the defendants were either acquitted, the proceedings were 

dismissed by the court, a decision not to prosecute was given, or the trials were 

suspended under Law No. 4616.810 According to the statistics in question, 98.7% of the 

judicial proceedings concerning charges of torture811 and 95.5% of those concerning 

charges of ill-treatment812 during the period under consideration led to a finding of “no 

grounds for penalty”. Only 3.6% of the proceedings in relation to charges of torture and 

0.7% of those relating to ill-treatment resulted in a short or long-term suspension. 

Further, the fact that in 18.1% of cases, the defendant received a prison sentence 

following a conviction under Article 245 of the old Criminal Code, criminalizing torture, 

compared to 5.1% under Article 243 which criminalized ill-treatment, could be indicative 

of the Turkish authorities’ lack of willingness to punish officials for torture, in contrast to 

the “less serious” crime of ill-treatment. 

                                                 

 
810

 On Law No. 4616, see  above n. 728 and accompanying text. 
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 Under Art. 243 of the old Criminal Code. 
812

 Under Art. 245 of the old Criminal Code. 
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Table 6 – Total personnel in respect of whom judicial proceedings were brought under 

Article 243 (torture) of the Criminal Code between 1 January 1995 and 31 December 

2004 (date of offence) 813 

Outcome 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 Tota

l 

Suspended sentence 

under Law No. 4616* 

2 0 0 11 4 0 0 0 0 0 17 

Acquittal 48 106 69 88 78 51 35 57 32 3 567 

Imprisonment 26 12 10 9 6 13 2 1 1 0 80 

Trial pending 0 0 5 5 38 12 60 80 36 6 242 

Charges dismissed 

by court 

7 17 9 9 6 6 0 0 0 0 54 

Decision not to 

prosecute 

18 20 19 7 38 46 93 275 74 4 594 

Total 101 155 112 129 170 128 190 413 143 13 1554 

* Law No. 4616 on the conditional release and the suspension of trials and sentences for offences 

committed up until 23 April 1999. 

 

Table 7 – Personnel in respect of whom disciplinary proceedings were brought under 

Article 243 (torture) of the Criminal Code between 1 January 1995 and 31 December 

2004 (date of offence)814 

Outcome 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 Total 

No 

grounds 

for penalty 

51 79 81 90 87 63 135 381 139 5 1102 

Loss of 

one day’s 

salary 

0 1 0 0 0 0 0 0 0 0 1 

Reprimand 0 0 0 0 0 2 0 0 0 0 2 

Short-term 

suspension 

0 0 0 0 0 0 0 1 0 0 1 

Dismissal 

from police 

force 

0 0 0 0 0 1 0 2 0 0 3 

Long-term 

suspension 

1 0 0 0 0 0 0 5 1 0 7 

                                                 

 
813

 “Response of the Turkish Government to the report by the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) on its visit to Turkey from 16 to 29 March 2004” 
(2005) CPT Doc CPT/Inf(2005)19, Appendix 3. 
814

 Ibid. 
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Table 8 – Total personnel in respect of whom judicial proceedings were brought under 

Article 245 (ill-treatment) of the Criminal Code between 1 January 1995 and 31 

December 2004 (date of offence)815 

Outcome 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 Total 

Suspended 

sentence 

under Law No. 

4616* 

66 122 217 648 175 0 1 1 0 0 1203 

Acquittal 124 250 298 273 221 368 219 289 227 6 2275 

Imprisonment 39 62 28 33 87 73 44 30 15 1 412 

Trial pending 6 18 34 38 110 190 201 534 487 155 1773 

Charges 

dismissed by 

court 

240 409 395 350 335 17 0 0 0 0 1746 

Decision not to 

prosecute 

93 81 81 91 189 369 404 541 462 72 2383 

Total 568 942 1053 1433 1090 1017 869 1395 1191 234 9792 

* Law No. 4616 on the conditional release and the suspension of trials and sentences for offences 

committed up until 23 April 1999. 

 

Table 9 – Total personnel in respect of whom disciplinary proceedings were brought 

under Article 245 (ill-treatment) of the Criminal Code between 1 January 1995 and 31 

December 2004 (date of offence)816 

Outcome 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 Total 

No 

grounds 

for penalty 

379 693 632 868 810 702 806 1255 1155 129 7429 

Loss of 

one day’s 

salary 

6 6 11 4 5 3 0 5 0 0 40 

Reprimand 4 3 3 1 0 2 1 1 1 0 16 

Short-term 

suspension 

5 7 25 13 52 22 30 32 10 10 206 

Warning 7 0 1 1 1 2 0 0 0 0 12 

Long-term 

suspension 

1 9 2 7 10 12 14 12 4 2 73 

Total 402 718 674 894 878 743 851 1305 1170 141 7776 

                                                 

 
815

 Ibid. 
816

 Ibid. 
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The data contained in Tables 6 – 9 above differs from that provided by the Turkish 

Government’s in its response to the CPT’s visit in September 2003.817 The CPT has 

questioned the reliability of the information provided by Turkey, at times going so far as 

to query “whether the statistics provided are accurate”.818 The CPT, however, found that: 

[r]egardless of which statistics are examined, it would appear that convictions 
under Articles 243 and 245 of the Criminal Code remain a rare occurrence. Similarly, 
the statistics provided in the Turkish authorities’ response to the report on the 
September 2003 visit indicate that administrative sanctions are very rarely imposed 
against law enforcement officials subject to proceedings under Articles 243 and 245 

of the Criminal Code.
819

 

 

Amnesty International has found that the data referred to above present a very different 

picture from the statistics available from the General Directorate of Judicial Records (the 

very same authority that has provided the data above to the CPT) and the statistics 

produced by the Ministry of Justice.820 Furthermore, Amnesty International has observed 

that “the figures indicated in the tables reproduced in the [Committee of Minister’s] 

Memorandum [CM/Inf/DH(2006)24] in general seem to be between 15 and 30 per cent 

lower than those recorded by the General Directorate of Judicial Records and Statistics 

of the Ministry of Justice.”821 

Further insight may be gained from the analysis of the data collected by a Turkish NGO, 

the Human Rights Association (İnsan Hakları Derneği - İHD), which has conducted a 

project to monitor 52 trials concerning allegations of torture and ill-treatment and 59 

investigations into claims of torture and ill-treatment during 2004 and 2005. The results 

of the thirteen trials where a verdict had been given in the lower court, but an appeal was 

pending, were as follows: nine trials resulted in acquittal and four in a conviction. 

However, the servicemen convicted in two of the trials got their sentences suspended. 

Of two trials which were finalized (by the Court of Cassation), one resulted in acquittal 

and the other ended in impunity because it exceeded the statute of limitations and was 

                                                 

 
817

 “Response of the Turkish Government to the report by the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) on its visit to Turkey from 7 to 15 September 2003” 
(2004), CPT Doc CPT/Inf(2004)17, Appendix 3. 
818

 “Report to the Turkish Government on the visit to Turkey carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 16 to 29 March 2004” 
(2005), CPT Doc CPT/Inf(2005)18, § 22. The CPT provided the following example: “it is stated that, in 2003, 32 
law enforcement officials were prosecuted in Turkey on charges of torture (Art. 243 of the Criminal Code); 
however, according to statistics provided by the Chief Prosecutor of Izmir to the delegation that carried out the 
March 2004 visit, 18 law enforcement officials were prosecuted on charges of torture during 2003 in that province 
alone.” 
819

 Ibid. 
820

 Amnesty International, “The Entrenched Culture” (above n. 782). 
821

 Ibid. For information on statistics included in CoE doc. CM/Inf/DH(2006)24 (above n. 190), see above, Section 
3.6.1(a). 
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dropped.822 Of the 59 investigations into torture or ill-treatment followed by the İHD, in 32 

cases a decision not to pursue an investigation was issued by the public prosecutor, in 

two cases the court issued a decision of non-competency, and in one case non-

competency on the basis of geographical location of the court, with 24 investigations still 

continuing when the project ended. Thus, 59% of the cases had ended with the 

prosecutor’s decision that there was no need for legal proceedings to be started.823 

 

(c) General assessment of impact 

The Committee of Ministers found that shortcomings in establishing criminal liability for 

abuses at the domestic level was one of the structural problems from which the 

violations found by the Court resulted. The practices of the Turkish judicial authorities in 

effectively prosecuting members of the security forces who commit crimes are 

developing but not fast enough. It is of course positive that it would appear that the 

number of cases requiring investigation is decreasing, a development which is paralleled 

by fewer cases being filed with the European Court. However, an alarming development 

lies in that fact that the proportion of decisions not to prosecute has risen to the level of 

75% in relation to the cases in 2007. Sentences are also still lenient with the majority of 

those convicted receiving “other sanctions” than imprisonment or fines, even though they 

are convicted of committing torture and/or ill-treatment. In respect of sentences of 

imprisonment, as detailed information is not provided regarding the length of the 

sentences imposed, no conclusions can be drawn as the whether the penalties have in 

fact been stiffened, nor as to whether the sentences are so short that the sentence is in 

fact suspended. It is also interesting to note that fines are still imposed as a sanction 

although the Criminal Code was amended in 2003 so that penalties under these 

provisions can no longer be converted into fines.824  

A further problem, underlined, inter alia, by Amnesty International, is that members of 

the security forces or police officers on trials for killings or torture are generally not 

suspended from active duty pending the outcome of the trial against them, posted to 

different cities, and are not prevented from receiving promotions. It is extremely rare for 

members of the security forces to be placed in pre-trial detention pending verdict; and 

                                                 

 
822

 The other 37 trials (12 for torture and 25 for ill-treatment) were not completed by the end of the İHD project 
and continued. 
823

 Amnesty International, “The Entrenched Culture” (above n. 782), citing M. Erdal (İHD - Human Rights 
Association), “Sorusturma ve Dava Örnekleriyle Đskencenin Cezasızlığı Sorunu” (“The Problem of Impunity for 
Torture with examples from investigations and trials”) (Ankara 2006), published in the context of the İHD’s 2003-
2005 “Don’t Remain Silent on Torture” campaign (“Đskenceye sessiz Kalma!”) and Meryem Erdal (İHD - Human 
Rights Association), “Đskence ve Cezasızlık” (“Torture and impunity”) (Ankara 2005) which, according to 
Amnesty International, provide the most detailed studies of the problem of impunity in Turkey. 
824

 See above, text accompanying n. 714. 
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according to Amnesty International, in some cases this has had implications for the 

security of witnesses.825 

 

3.6.2 Establishment of new investigative and supervisory bodies  

In an attempt to establish enhanced accountability of security forces, some new 

investigative bodies for human rights violations have been established in Turkey. 

Amongst the bodies create to ensure prompt and effective investigations into allegation 

of abuses by members of the security forces, a prominent role is played by the Human 

Rights Violations’ Investigation and Evaluation Center (JIHIDEM), a special unit 

established within the Turkish Gendarmerie in 2003 with the mandate to investigate and 

evaluate complaints and applications relating to allegations of human rights violations 

taking place in the Gendarmerie area of responsibility or while officers are carrying out 

the duties related to the Gendarmerie. The JIHIDEM has five main missions: (1) to 

receive complaints and applications about human rights violations forwarded to JIHIDEM 

by various means (telephone, fax, mail, petition, personal application etc.); (2) evaluate 

whether or not the complaints and applications received fall within the scope of the 

notion of human rights violations; (3) investigate allegations and initiate judicial and 

administrative investigations in accordance with legal procedures; (4) reply to complaints 

and applications after investigation; and (5) prepare reports about the replies given to 

the complaints and applications and statistical information about those replies and inform 

the public about the activities of JIHIDEM.826 Prior to the 2008 Interim Resolution, the 

Turkish Government stated that, since its introduction in 2003, the JIHIDEM had 

received 770 complaints, 185 of which involved allegations of human rights violations. Of 

those complaints, 18 had been referred to judicial organs, 34 were the object of an 

ongoing investigation and in 3 cases disciplinary sanctions had been imposed. 130 

complaints had been found to be ill-founded.827 

In a 2006 report by the UN Special Rapporteur on the Promotion and Protection 

of Human Rights and Fundamental Freedoms while countering terrorism, the Special 

Rapporteur noted that the number of complaints received by the JIHIDEM was relatively 

low, 162 since the establishment of the unit, and that only 1% of all complaints were 

found to be well-founded.828 The Special Rapporteur also reported that many civil society 
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actors doubted that the public knew about the body and that, in any case, the public 

would trust a unit within the Gendarmerie to conduct independent investigations.829 

A further body created to ensure effective accountability for human rights abuses is the 

Parliamentary Human Rights Investigation Committee, with the mandate to oversee 

compliance with human rights provisions of domestic law and international agreements, 

and, more importantly for present purposes, to investigate alleged abuses, although its 

role is merely advisory. It consists of members of Parliament and is composed in 

accordance with representation in Parliament. Human rights organizations reported that 

the purely advisory role limited its efficacy.  

More significant is the role played by the Human Rights Presidency under the Prime 

Ministry in Ankara, which constitutes the umbrella institution for the Human Rights 

Boards that have been created in all 81 provinces and 850 sub-provinces. These boards 

are intended to institutionalize consultations among NGOs, professional organizations 

and the Government. The Human Rights Boards are also responsible for monitoring law 

enforcement establishments and have a mandate to carry out announced and 

unannounced visits.830 The CPT, when visiting Turkey in late 2005, found that some 

Human Rights Boards had begun to carry out on-site visits to law enforcement 

establishments. Some provinces had not yet had a visit and the CPT delegation raised 

this question with the Vice Governor of the İstanbul Province, to whom the task of 

chairing the provincial board had been delegated. He confirmed that the İstanbul 

Provincial Human Rights Board had not carried out any visits to law enforcement 

establishments during 2005. In this connection, he expressed the view that if the board 

began to organise such visits, this could be interpreted as a lack of confidence in the 

work of the public prosecutors and representatives of the Governor’s Office who already 

visited law enforcement establishments on a regular basis.831 The CPT considered such 

a position to be untenable and that Chairmen of Human Rights Boards should see it as 

their responsibility to ensure the fulfilment of all the duties assigned to the boards by 

law.832  

As regards complaints filed with the Human Rights Boards, between October 2001 and 

June 2002, 1,192 complaints were filed. Of these, 924 were directly related to human 

rights violations; 420 were investigated, and 146 were referred to the judiciary. 

According to the Government, in 2002, of 11,500 council members, 6,500 were public 
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 See Regulation on the Establishment, Duties and Working Principles of Provincial and Sub-provincial Human 
Rights Boards, November 23, 2003. 
831

 “Report to the Turkish Government on the visit to Turkey carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 7 to 14 December 2005” 
(2006) CoE Doc CPT/Inf(2006)30, § 28. 
832

 Ibid. 



DOMAC/7: Impact of the ECHR – Annex  113 
 

 

officials, 3,000 belonged to professional associations, and 2,000 were NGO members.833 

A total of 847 applications were lodged in 2004 and 1377 in 2005. 64% of the 

applications lodged in 2004 concerned complaints of ill-treatment.834  

Although the Department for the Execution of Judgments has welcomed the effective 

functioning of the Regional and Local Human Rights Boards and has noted that it 

“appears that these bodies provide non-judicial recourse for those who claim that they 

had been subjected to torture or ill-treatment”, 835  NGOs members were generally 

sceptical of the Boards because they were dominated by government-affiliated 

members. Some human rights NGOs have boycotted the Boards, while others have not 

been invited to participate.836  

 

3.7 Conclusions as to compliance and impact 

Turkey’s conflict with the PKK has resulted in a great amount of judgments concerning 

actions of the Turkish security forces and the Court has found numerous violations of 

Articles 2 and 3 of the Convention in respect of, inter alia, killings, disappearances, 

torture and ill-treatment; further, the Court has also found the investigations carried out 

in the majority of the cases to be ineffective and inadequate and therefore in breach of 

the procedural obligations deriving from Articles 2 and 3 ECHR. The Committee of 

Ministers has found that the violations resulted from a number of structural problems, 

inter alia, shortcomings in establishing criminal liability for abuses at the domestic 

level.837 

In accordance with the obligations stemming from Articles 2 and 3 ECHR, criminal law 

remedies are available in Turkish legislation and it is possible to bring a prosecution in 

circumstances where there has been a breach of the right to life or a breach of the 

prohibition of torture or ill-treatment as a result of the action of a public official. In this 

regard, provision enabling prosecutions for those offences have long been present in the 

Turkish criminal law system. In practice, the domestic provisions which are mainly used 

for indicting and prosecuting members of the security forces for torture, ill-treatment and 

excessive use of force are Articles 94, 95 and 256 of the new Criminal Code.838 As 

regards penalties, following criticism by the Court in relation to the leniency of the 

sentences imposed on public officials responsible of human rights abuses and repeated 
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requests by the Committee of Ministers to strengthen the penalties applicable to 

members of the security forces who are found guilty of human rights violations, Turkey 

has increased maximum sentences and introduced minimum sentences for acts of 

torture and ill-treatment.839 However, as discussed above, there has been a tradition of 

very light penalties in Turkey (if penalties were even imposed) - a tradition which seems 

to carry on today.840 

As far as measures to eliminate obstacles to investigations and prosecutions are 

concerned, following repeated criticism by the Court as to the incompatibility of the 

requirement that administrative authorization be granted before the investigative 

authorities were able to open an investigation against public officials, and reiterated 

requests by the Committee of Ministers to rapidly abolish the special powers of the 

administrative councils, the requirement of administrative authorization was lifted as 

regards accusations of torture and ill-treatment by State officials in 2003. However, the 

requirement of administrative authorization seems to have been lifted only in respect of 

torture and ill-treatment and continues to exist with respect to other allegations of serious 

crimes.841 Nevertheless, the Committee of Ministers has noted that there exist instances 

where prosecutions concerning other serious crimes than torture and ill-treatment have 

been initiated against members of the security forces without administrative 

authorizations being sought.842 This is indeed a positive development. With regard to the 

question of effectiveness of the investigations into allegations of abuses committed by 

the security forces, in numerous judgments regarding actions of the security forces, the 

Court has found the criminal investigations ineffective and inadequate. Turkey adopted a 

new Criminal Code and a new Criminal Procedure Code in 2005 and has issued 

Circulars in order to remind law enforcement personnel of their responsibilities under 

both domestic and international law. The Committee of Ministers has accepted that the 

measures taken by Turkey to ensure effective investigations are sufficient and has 

decided to close its examination of this issue. It is surprising that the issuance of a few 

administrative circulars should be thought enough to change the entrenched culture of 

abuses committed by police and members of the security forces. By looking at examples 

of investigations carried out today, the problems identified by the Court in the judgments 

are still evident and the Committee of Ministers may be thought to have closed its 

examination of the issue prematurely. Amnesty International has summarized the 

failures in the investigations in following manner:  
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At the investigation stage, prosecutors are too often unwilling or unable to 
assert their authority over the scene-of-crime investigation in cases of alleged 
violations by law enforcement officers. They frequently fail to initiate 
investigations into possible cases of torture or ill-treatment of their own accord, 
although obliged to do so by law, or the focus in such investigations is too 
narrow. These failings often contribute to a high proportion of complaints of 
torture and ill-treatment resulting in decisions by prosecutors that there is no case 
to answer […]. The investigations can take months and months, and sometimes 
years, before a decision is issued by a prosecutor.

843
 

 

A 2008 report by Human Rights Watch provides a series of examples of cases which 

appear to confirm that the circulars have not had the desired effect of enhancing the 

effectiveness and the expedition of investigations carried out into allegations of abuses 

committed by members of the police or the security forces. 844  On the basis of the 

examination of twenty-eight cases of abuses committed in 2008 and of the ensuing 

investigations, the report denounces that, in general, “[t]he conduct of flawed 

investigations into allegations of police abuse remains an entrenched problem”.845 

Amongst the shortcoming identified in the cases analysed by the organization, the 

absence of independent and effective investigation mechanisms into police abuses in a 

serious obstacle to the effectiveness of the investigations. In addition, Human Rights 

Watch points out that there is a general lack of promptess and expedition in the 

investigations carried out by the prosecutors, that the way in which evidence is handled 

in the context of investigation of police abuses remains a source of great concern and, 

finally, that there are still numerous instances in which the prosecuting authorities fail to 

initiate investigations despite ample public evidence of abuses by the police. 

According to NGOs’ reports, there are also indications that the victims of abuses by 

members of the security forces, and their relatives, are frequently intimidated if they try 

to complain and that, in general, most people are too frightened to report instances of ill-

treatment by law-enforcement officers for fear that the justice system will not protect 

them if they do. For instance, local lawyers have reported to Amnesty International that, 

“allegedly under police pressure, some clients will readily withdraw a complaint and that 

some witnesses will refuse to testify in court, knowing that witness protection schemes 

are lacking”. 846 In addition, both Amnesty International and Human Rights Watch 

denounce the practice of the Turkish authorities to bring “counter charges” against 

victims of abuses by law-enforcementt officers who decide to complain about their 
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treatment.847 Typically, the victims who denounce abuses are in turn accused of having 

“us[ed] violence or threats against a public official to prevent them from carrying out a 

duty”. 848  Investigations into these “counter charges” are carried out swiftly and 

prosecutions speedily initiated, while in contrast investigations into allegations of police 

ill-treatment are carried out at a much slower pace. Victims have found themselves on 

trial on such charges before the investigation into their own complaint of ill-treatment by 

police has even been concluded by the prosecutor.849 Human Rights Watch has found 

this to be a “disturbing indication of a common pattern of the police having recourse to 

the law in an attempt to cover up abuses they commit and to intimidate individuals who 

see fit to complain”.850 Where the counter-charges do not result in prosecution, Amnesty 

International has found that they seem “nevertheless to be effective in discrediting a 

family’s reputation. Such investigations are possibly intended to represent the victim and 

their immediate circle as guilty and may therefore constitute an attempt to influence a 

court into being more lenient in relation to members of the security forces on trial for 

human rights violations”.851 

With regard to more specific defects in the investigations noted by the Court, as far as 

the question of deficiencies in the recording of medical evidence of abuses is concerned, 

it appears that, notwithstanding the series of circulars issued by the Ministry of Justice, 

such evidence is still often “not recorded in the appropriate manner for reasons of lack of 

expertise, incompetence or a readiness to comply with suggestions by law enforcement 

officials accompanying suspects that there is no need for an examination”.852  

A further obstacle to effective accountability for the violations committed in the period at 

issue in the cases analyzed in the present case study is the fact that the domestic 

legislation provides that some of the crimes at issue are subjected to limitation 

periods. 853  Even though longer prescription periods than those previously applicable 

were introduced with the new Criminal Procedure Code of 2005, the events at issue took 

place in the 1990s which means that even the longer prescription periods may not be 

long enough to ensure accountability of perpetrators. Furthermore, and in any case, the 
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application of the statute of limitations to the crime of torture in any circumstances is 

inconsistent with Turkey’s obligations as a party to CAT.854 

Turkey has re-opened some domestic investigations and taken some remedial action 

aimed at establishing enhanced accountability of the security forces, such as issuing 

circulars to draw the attention of prosecutors and judges to the shortcomings identified 

by the Court, especially as regards the effectiveness of investigations; announcing a 

“zero-tolerance” policy aimed at total eradication of torture and other forms of ill-

treatment; abolishing the precondition for administrative authorisation required for the 

investigation of accusations of torture and ill-treatment; increased the maximum 

sentences which may be imposed on officials found guilty of torture or ill-treatment; 

amended legislation so that penalties under provisions dealing with torture and ill-

treatment can no longer be converted into fines or be suspended; and established new 

investigative bodies (the JIHIDEM, the Human Rights Presidency, and regional and local 

Human Rights Councils). Turkey has also adopted a new Criminal Code and a new 

Code of Criminal Procedure, both of which entered into force in 2005.  

The Committee of Ministers has found that the measures taken by Turkey to ensure 

effective investigations are satisfactory and has decided to close its examination of this 

issue. However, as regards the practical impact of the actions taken, the Committee has 

urged Turkey to provide more detailed statistics regarding investigations, acquittals and 

convictions with a view of demonstrative the positive impact of measure taken so far. 

The Committee will continue to supervise the execution of the judgments until it is 

satisfied that all outstanding general measures have been adopted and their 

effectiveness in preventing new, similar violations has been established.855 

Although positive efforts have been made by Turkey to rectify the shortcomings 

identified in the judgments by the Court, the changes made might not have had the 

wished outcome, at least not yet. In practice, very little information regarding the 

investigations that have been reopened is available; limitation periods prevent criminal 

proceedings concerning serious human rights violations from being finally investigated 

and resolved; accountability of members of the security forces is being shielded by the 

defence of superior orders. As far as the investigative procedures themselves are 

concerned, a number of the problems identified by the Court in the judgments 

considered above are still evident in investigations carried out today: in particular, a 

generalized lack of expertise makes proper recording of medical evidence problematic, 

there is evidence that investigations are obstructed and evidence is concealed by the 

police and the security forces, victims and their relatives that have brought claims 
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against servicemen have been either intimidated and threatened or accused of counter-

charges, the requirement of administrative authorization seems to have been lifted only 

in respect of torture and ill-treatment and continues to exist with respect to other serious 

crimes. Further, as far as sanctions are concerned, the tradition of very light penalties for 

acts of torture and ill-treatment continues: the majority of those convicted for torture and 

ill-treatment receive “other sanctions” than imprisonment or fines, and fines are still 

imposed as a sanction although penalties for these types of crimes should no longer be 

converted into fines; furthermore, members of the security forces or police officers on 

trial for killings and torture are generally not suspended from active duty pending the 

outcome of the trial, posted to different cities, and are not prevented from receiving 

promotions. With respect to violations of Article 2, it is more difficult to assess what the 

impact of the Court’s judgment has been, as the statistics presented by Turkey mainly 

refer to the crimes of torture and ill-treatment, apparently ignoring the fact that many of 

the cases brought before the Court dealt with killings and disappearances. 
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4. Case Study: Turkey’s Occupation of Northern 

Cyprus 

 

4.1 Introduction 

This third case study on Cyprus and Turkey is different from the other three case studies 

insofar as it deals with the invasion and continuing occupation of a Member State of the 

Council of Europe by another Member State. In 1960, Cyprus attained independence 

from the British Empire after the conclusion of agreements in Zurich and London 

between the United Kingdom, Greece and Turkey.856 A constitutional crisis erupted in 

1963 which lead to inter-communal clashes and fighting and to the withdrawal of 

representatives of the Turkish-Cypriot community from government institutions. A United 

Nations peacekeeping force (UNFICYP) was therefore dispatched to Cyprus in 1964 and 

the UN mission is today one of the longest-running UN peacekeeping missions.857 After 

Greek-Cypriots carried out a coup d’état in 1974, with the support of the military junta in 

Greece, Turkey undertook a military intervention in Cyprus, with the stated aim of 

protecting the Turkish-Cypriot community, which resulted in the still-ongoing occupation 

of the northern part of Cyprus.858 In November 1983, the “Turkish Republic of Northern 

Cyprus” (“the TRNC”) was proclaimed and the “Turkish Republic of Northern Cyprus 

Constitution” was enacted in May 1985.859 The TNRC has been recognized as a de jure 

state only by Turkey and it is considered legally invalid by the United Nations,860 the 

Council of Europe,861 and an overwhelming majority of states worldwide.  

As at 9 January 2009, 447 applications against Turkey were pending before the Court 

concerning the situation in Cyprus in which a complaint under Articles 2 and/or 3 of the 
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Convention had been raised.862 The present case study focuses on Turkey’s compliance 

with, and on the impact of, the Courts’ judgments relating to two distinct situations which 

have taken place in Northern Cyprus. The first situation concerns the forced 

disappearances which took place not only in the context of the Turkish invasion in July 

1974,863 but also during the inter-communal fighting which erupted in December 1963 

and continued until 1964 when many Turkish Cypriots went missing. The second 

situation concerns more recent cases of killings of Greek Cypriots and one Turkish 

Cypriot by the Turkish and/or “Turkish Republic of Northern Cyprus” forces.  

The next parts will take a closer look at the judgments and decisions of the Court which 

are of relevance for this case study: the renowned inter-state case, Cyprus v. Turkey, 

from 2001; an individual application regarding missing persons, Varnava and Others v. 

Turkey, which has recently resulted in a judgment by the Court’s Grand Chamber; two 

unsuccessful applications by Turkish-Cypriot families regarding missing persons 

(Karabardak and Others v. Cyprus and Baybora and Others v. Cyprus); and four cases 

regarding killings allegedly committed by the Turkish and/or “Turkish Republic of 

Northern Cyprus” forces (Adalı v. Turkey, Isaak v. Turkey, Solomou and Others v. 

Turkey and Kakoulli v. Turkey).  

The judgment in the inter-state case (Cyprus v. Turkey) was the fourth application 

concerning the events of July and August 1974 made by the Republic of Cyprus against 

Turkey. The first864 and second865 applications were joined by the Commission866and led 

to the adoption on 10 July 1976 of a report under former Article 31 of the Convention in 

which the Commission expressed the opinion that Turkey had violated Articles 2, 3, 5, 8, 

13 and 14 of the Convention and Article 1 of Protocol No. 1.867 The third application868 

was the subject of a further report under former Article 31 adopted by the Commission 

on 4 October 1983. In that report the Commission found that Turkey was in breach of its 

obligations under Articles 5 and 8 of the Convention and Article 1 of Protocol No. 1.869 

 

                                                 

 
862

 Statement by Judge David Thor Björgvinsson, European Court of Human Rights (email correspondence, 9 
January 2009). 
863

 The description of Turkey’s military intervention as an “invasion” is highly contested by Turkey. While the 
Turks and Turkish-Cypriots assert that the 1974 military operation was an intervention on humanitarian grounds – 
with many describing it as a “peace operation” – the Greeks and the majority of the international literature on the 
subject defines it as an “invasion”.  
864

 App. no. 6780/74. 
865

 App. no. 6950/75. 
866

 For an analysis of these two cases see: V. Coufoudakis, “Cyprus and the European Convention on Human 
Rights: The Law and Politics of Cyprus v. Turkey, Applications 6780/74 and 6950/75”, Human Rights Quarterly, 
vol. 4 (1982), 450-473. 
867

 “Report of the Commission of 10
th

 July 1976, published on 31
st
 August 1979 in Resolution DH (79) I, of the 

Committee of Ministers of the Council of Europe”, HRLJ, vol. 13 (1992), p. 181 
868

 App. no. 8007/77. 
869

 Cyprus v. Turkey, App. No. 8007/77. Report of the Commission of 10
th

 July 1983 published on 2
nd

 April 1992 
by the Committee of Ministers in Resolution DH (92), reprinted in HRLJ, vol. 12 (1991), p.169. 
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4.2 The applicability of the Convention in Cyprus 

The Republic of Cyprus became a member of the Council of Europe in 1961 and ratified 

the European Convention on Human Rights the following year.870 Following the invasion 

and occupation of the northern part of the island by Turkey, and the declaration of the 

TRNC, the Committee of Ministers adopted a resolution in 1983 by which it declared that 

it continued to regard the government of the Republic of Cyprus as the sole legitimate 

government of Cyprus.871 In the Republic of Cyprus, the Convention has constitutional 

force and domestic legislation conflicting with conventional norms is invalid. Part II of the 

Constitution of the Republic of Cyprus is modelled upon the European Convention on 

Human Rights. Articles 6 to 35 provide a list of human rights similar to those contained in 

the Convention. Further, the Republic of Cyprus being a monist country, the European 

Convention prevails in case of conflict with the Constitution.872 Upon Cyprus entering the 

EU in 2004, the application of the acquis communautaire was suspended in those areas 

in which the government of the Republic of Cyprus does not exercise effective control.873  

Turkey ratified the Convention in 1954. 874  In 1987, Turkey recognized the right of 

individual petition under Article 25 (1) of the Convention. 875 Turkey adopts a monist 

approach and, although the status of the Convention in the domestic legal system was 

for a long time relatively unclear; following a constitutional amendment adopted in 2004, 

Article 90 of the Turkish Constitution now makes clear that international human rights 

agreements prevail over incompatible domestic law.876 

In Loizidou v. Turkey, a case concerning the right of a Greek-Cypriot to her property in 

Northern Cyprus, the Court found that the acts complained of were capable of falling 
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within Turkish “jurisdiction” within the meaning of Article 1 of the Convention, although 

they had been carried out in Northern Cyprus.877 Although Turkey urged the Court to find 

that it had no jurisdiction to examine the case as the allegations related to matters falling 

outside the jurisdiction of Turkey within the meaning of Article 1, the Court recalled that 

the concept of jurisdiction under Article 1 is not restricted to national territory. The Court 

found that Turkey exercised overall effective control of the TRNC territory, mainly due to 

the large number of Turkish troops in the northern half of the island, and that Turkey 

therefore entailed responsibility for actions of the TRNC authorities. 878  Turkey 

furthermore argued that, as a result of limitations contained in its declarations of 

acceptance of jurisdiction under Articles 25 and 46 of the Convention did not give the 

Commission or the Court the competence to examine acts and events outside its 

metropolitan territory.879 The Court found that the purported restrictions ratione loci were 

invalid and severable, and that the declarations contained valid acceptances of the 

competence of the Commission and the Court.880  

 

4.3 Missing persons 

4.3.1 Background 

The issue of missing persons is one of the most tragic and continuing consequences of 

the inter-communal fighting in 1963-1964 and the Turkish invasion in 1974. In the inter-

state application which gave rise to the Cyprus v. Turkey judgment of 2001, discussed 

below, the Cypriot Government claimed that about 1,500 Greek Cypriots were still 

missing twenty years after the cessation of hostilities following the Turkish invasion in 
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1974.881 The Court has to date issued two judgments concerning missing persons and 

two decisions of inadmissibility. The judgments in Cyprus v. Turkey and Varnava and 

Others v. Turkey will be examined first, followed by the decisions in Karabardak and 

Others v. Cyprus and Baybora and Others v. Cyprus. 

In 1981, a specialized body, the Committee on Missing Persons in Cyprus (CMP), was 

set up to “look into cases of persons reported missing in the inter-communal fighting as 

well as in the events of July 1974 and afterwards”882 and “to draw up comprehensive lists 

of missing persons of both communities, specifying as appropriate whether they are still 

alive or dead, and in the latter case approximate time of deaths”.883 The CMP’s activities 

are purely humanitarian and are limited to locating, exhuming, identifying and returning 

the remains to the families; in accordance with its mandate, the Committee does not 

attempt to establish the cause of death or attribute responsibility for the death of missing 

persons.884 Its mandate is limited to the territory of Cyprus. The CMP was established 

after a number of inter-communal meetings on the issue from 1974-1977 had made no 

significant progress. Between 1977 and 1981 negotiations on the establishment of the 

CMP took place in Nicosia, Geneva and New York. The UN General Assembly had from 

1975 to 1979 adopted three different resolutions on the missing persons issue in Cyprus, 

calling for the establishment of an investigatory body to tackle the humanitarian 

problem. 885  In 1981 and 1982, the UN General Assembly adopted two additional 

resolutions,886 welcoming the establishment of the CMP and urging the CMP to proceed 

without delay in carrying out its mandate. The CMP was established in April 1981 by 

agreement between the Greek Cypriot and Turkish Cypriot communities under the 

auspices of the United Nations. The CMP is composed of one Member appointed by 

each of the two communities and a Third Member, selected by the International 

Committee of the Red Cross (ICRC) and appointed by the UN Secretary-General. 

According to an agreement between the leaders of both communities made in 1997, 

both sides are to exchange information regarding known burial sites and the return of 

remains of Greek Cypriot and Turkish Cypriot missing persons.  

The work of the Committee has progressed slowly since 1981, giving rise to criticism in 

particular from the Republic of Cyprus.887 The CMP’s work was revived in August 2004 and 
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experienced a turning point in 2006 when the Project on the Exhumation, Identification and 

Return of Remains of Missing Persons was launched. 888  The Project consists of four 

phases: the Archaeological Phase; the Anthropological Phase; the Genetic Phase; and 

the Return of Remains Phase. In July 2007, the CMP began returning remains of Greek 

Cypriots and Turkish Cypriots to their families. The CMP and especially the Project on 

the Exhumation, Identification and Return of Remains of Missing Persons have created 

expectations for the families of missing persons and families on both sides are getting 

impatient with the Committee’s progress. The CMP has reported that as a result of 

violence generated during that period a total of 502 Turkish Cypriots and 1493 Greek 

Cypriots were officially reported as missing by both communities.889 

 

4.3.2 The Cyprus v. Turkey case 

(a) The Court’s judgment 

The fourth inter-state application, which resulted in the 2001 Cyprus v. Turkey by the 

Court judgment related to the continuing division of the territory of Cyprus and the 

situation that has existed in Northern Cyprus since the conduct of military operations 

there and occupation by Turkey in July and August 1974.890 The Court found in total 14 

violations of the Convention in relation to, inter alia: violations of the right of Greek 

Cypriot missing persons and their relatives; violations of the right of displaced persons to 

respect for their home and property; violations arising out of the living conditions of 

Greek Cypriots in Northern Cyprus; and violations of the right of displaced Greek 

Cypriots to participate in elections. According to Judge Loucaides, the judgment was 

“the first time in the history of the Convention that the Court found a High Contracting 

                                                                                                                                                        

 
missing persons or to determine the cause of death); the CMP’s lack of authority to conduct investigations in 
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Party responsible for continuing violations of so many rights affecting such a large 

number of persons over such a long period of time”.891 

For the purpose of this case study, the focus will be on compliance with and the impact 

of the judgment in respect of the Greek Cypriot missing persons and their relatives. The 

Cypriot Government had claimed in the inter-State complaint that about 1491 Greek 

Cypriots were still missing twenty years after the cessation of hostilities, that these 

persons were last seen alive in Turkish custody and that their fate has never been 

accounted for by the Turkish Government.892 In its application, the Cypriot Government 

argued that there had been violations of Articles 2 (right to life), 3 (prohibition of torture), 

4 (prohibition of slavery and forced labour), 5 (right to liberty and security), 6 (right to a 

fair trial), 8 (right to respect for private and family life), 13 (right to an effective remedy), 

14 (prohibition of discrimination) and 17 (prohibition of abuse of rights) of the Convention 

in respect of the missing persons themselves, as well as a violation of Article 3 in 

respect of their relatives.  

The Court found no substantive violation of Article 2 as the evidence of killings carried 

out directly by Turkish soldiers related to a period, which was outside the temporal scope 

of the Court’s jurisdiction due to the six month rule. 893 The Court also noted in this 

respect that the Commission had been unable to establish on the facts whether any of 

the missing persons were killed in circumstances for which Turkey could be held 

responsible under the substantive limb of Article 2 of the Convention.894 However, even 

though there was no proof that any of the missing persons had been unlawfully killed, 

the Court held that the procedural obligation to investigate under Article 2 also arose 

when an individual, who was last seen in the custody of State agents, subsequently 

disappeared.895 The Court observed that many persons now missing had been detained 

either by Turkish or Turkish-Cypriot forces and that their detention had occurred at a 

time when the conduct of military operations was accompanied by arrests and killings on 

a large scale.896 The Court noted that the Turkish authorities had never themselves 

undertaken any investigation into the claims made by the relatives of the missing 

persons. As to the work of the CMP, the Court adopted the findings of fact made by the 

Commission;897 as summarised by the Court, the Commission had held that the work of 
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the CMP was not such as to preclude its examination of the application, noting in that 

regard that: 

[…] the scope of the investigation being conducted by the CMP was limited to 
determining whether or not any of the missing persons on its list were dead or alive; 
nor was the CMP empowered to make findings either on the cause of death or on the 
issue of responsibility for any deaths so established. Furthermore, the territorial 
jurisdiction of the CMP was limited to the island of Cyprus, thus excluding 
investigations in Turkey where some of the disappearances were claimed to have 
occurred. The Commission also observed that persons who might be responsible for 
violations of the Convention were promised impunity and that it was doubtful whether 
the CMP’s investigation could extend to actions by the Turkish army or Turkish 

officials on Cypriot territory.
898

  

 

Accordingly, the Court held that, although the procedures of the CMP were “undoubtedly 

useful for the humanitarian purpose for which they were established,” they were not 

themselves sufficient to meet the standard of an effective investigation required by 

Article 2, especially in view of the narrow scope of the body’s investigations.899 As a 

result, the Court concluded that there had been a continuing violation of Article 2 on 

account of the Turkish authorities’ failure to conduct an effective investigation aimed at 

clarifying the whereabouts and fate of Greek Cypriot missing person who had 

disappeared in life-threatening circumstances.900  

The Cypriot Government had further contended that in the absence of any conclusive 

findings that the missing persons were dead, it should be presumed that they were still 

being detained in conditions which should be described as servitude in breach of Article 

4.901 The Commission had concluded that there had been no breach of Article 4 since 

there was nothing in the evidence that supported the assumption that during the relevant 

period any of the missing persons were still in Turkish custody and were being held in 

conditions which violated Article 4.902 The Court agreed with the Commission’s findings 

and found that no breach of Article 4 had been established.903 

As to the alleged violations of Article 5, the Court referred to the irrefutable evidence that 

Greek Cypriots had been held by Turkish or Turkish-Cypriot forces. There was no 

evidence of any records having been kept of either the identities of those detained or the 

dates or the location of their detention. The Court noted that, from a humanitarian point 

of view, that failing could not be excused by reference either to the fighting which was 
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taking place at the relevant time or to the overall confused and tense state of affairs.904 In 

a fashion similar to its conclusion under Article 2, the Court concluded that there had 

been a continuing violation of Article 5 by virtue of the failure of the Turkish authorities to 

conduct an effective investigation into the whereabouts of the missing persons.905  

The Commission had concluded that the violations of Articles 3, 6, 8, 13, 14 and 17 

alleged by the Cypriot Government were outside the scope of its admissibility decision 

and on that account could not be examined.906 The Court observed in that regard that the 

Government had not pursued these complaints and accordingly did not find it necessary 

to examine the complaints under those Articles in respect of missing persons.907  

Finally, the Cypriot Government had argued that the continuing suffering of the families 

of missing persons constituted an aggravated violation of Article 3. The Court held that, 

in the absence of any information about their fate, the relatives of persons who went 

missing during the events of July and August 1974 were condemned to live in a 

prolonged state of acute anxiety, which could not be said to have been erased with the 

passage of time.908 The Court did not consider that the fact that certain relatives may not 

have actually witnessed the detention of family members or complained in that regard to 

the Turkish authorities deprived them of status of victims under Article 3.909 The military 

operation had resulted in considerable loss of life, large-scale arrests and detentions and 

the enforced separation of families. The Court held that the fact that a large number of 

Greek Cypriots had had to seek refuge in the south, coupled with the continuing division 

of Cyprus, had to be considered to constitute very serious obstacles to the relatives’ 

quest for information and that the provision of such information was the responsibility of 

the Turkish authorities. For the Court, the silence of the Turkish authorities in the face of 

the real concern of the relatives of the missing persons attained a level of severity, which 

could only be categorised as inhuman treatment within the meaning of Article 3.910 

 

(b) Measures taken by the Turkish authorities 

In 2004, the Parliamentary Assembly of the Council of Europe asked Turkey to continue 

to co-operate fully with the Committee of Ministers in its difficult task of securing the 

proper implementation of judgments.911 Written statements provided by Turkey to the 

Committee of Ministers are annexed to the two Interim Resolutions adopted in 2005 and 
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2007 relating to the execution of the judgment of Cyprus v. Turkey; in addition, the 

Department for the Execution of Judgments has prepared a number of documents, some 

of which have been made public, which summarise the position adopted by the Turkish 

authorities in correspondence with the Department for the Execution of Judgments. In 

this regard, it appears that the only information provided by the Turkish Government 

concerning measures taken by way of compliance in relation to missing persons relates 

to the functioning of the CMP and there has been no indication that any other measures 

have been taken in relation to investigation of the fate of the missing persons. 

The CMP, which had previously been more or less dormant due to internal 

disagreements among its members, was re-activated by Turkey in 2004 precisely with 

the aim of being able to argue that it had thereby fulfilled its obligations of 

investigation. 912  In that regard, in support of its reliance on the CMP, the Turkish 

government has stated that it believes that “… any unilateral action such as the 

introduction of a new system of investigations would be detrimental to the overall 

solution of the missing persons issue for both Greek Cypriots and Turkish Cypriots…”.913  

In the statement by Turkey annexed to the 2005 Interim Resolution, Turkey’s 

observations in relation to the issue of missing persons were extremely brief, limited to 

inviting the Committee “to follow ongoing developments in this context since the 

reactivation of the CMP in 2004” 914  In the document annexed to the 2007 Interim 

Resolution, Turkey was not much more expansive or forthcoming, stating only:  

[…] the reactivated CMP continues to function. In August 2005 an Exhumation 
and Identification Programme was launched, which has been supported by financial 
donations from several countries. This Programme entails exhumations on both sides 
and DNA analysis in an anthropological laboratory established in the buffer zone of 
remains found, for purposes of identification of those remains. The Turkish 

authorities invite the Deputies to follow ongoing developments in this context.
915

 

 

Further, in a recent case before the Court brought by relatives of missing persons, in 

defending its position that it had complied with the duty to investigate, the Turkish 

government argued that “the possibility of obtaining help through an investigating body 

such as the CMP, which was the most appropriate body for such investigations, could 

also fulfil the duty to investigate”, and that “it was not practical or logical, if not futile, to 

expect Turkey to carry out its own independent investigations in addition”. 916 
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Furthermore, Turkey also argued that “the CMP had become an effective investigative 

body”.917 

According to the latest publicly available information provided by the Turkish 

Government to the Committee of Ministers, over 450 missing persons from both sides 

have now been exhumed and transferred to the CMP anthropological laboratory as a 

consequence of the Exhumation and Identification Programme.918 DNA analyses have 

been carried out by a bi-communal team from the Cyprus Institute of Neurology and 

Genetics and by 1 December 2008, the remains of 110 persons had been identified and 

returned to their families.919 The first funerals took place in July 2007. It appears that the 

families of missing persons may be able to obtain some information when the remains 

are returned, such as information regarding where the body was found, any signs of 

trauma on the remains etc. Further, any artefacts found near the body have been given 

to the families, as well as the anthropological and DNA reports.920  

In relation to the position of the relatives of missing persons, a special information unit 

for families has been functioning since 12 November 2004 within the Office of the 

Turkish-Cypriot Member of the CMP. 921  The unit receives requests, directly or by 

telephone, and provides information that is available and already submitted to the CMP 

within a period of 48 hours. The unit also collects information from the families and, 

according to the Turkish authorities, a dialogue favourable to reconciliation is gradually 

being established. 922  The Department for Enforcement has expressed the view that 

although the special information unit represents an instance of significant progress in the 

execution of the Court’s judgment as regards the violation of Article 3, such a unit will 

only be capable of fully fulfil its role as a remedy for the violation when concrete results 

for the families will be available as a result of the ongoing work of the CMP.923 Further, 

the Cypriot authorities have contested the description given by the Turkish authorities of 

the special unit,924 and have expressed doubts as to the information that the unit is 

capable of providing to the families. In that regard, they have stated that their view is that 

there are only two hypotheses; either the Turkish Cypriot authorities are in possession of 

information that should have been provided to the CMP a long time ago; or the Turkish 
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Cypriot authorities have no information to provide and the unit is no more than a 

deception.925 

 

(c) Supervision of execution as regards missing persons 

As noted above, the Court found continuing violations of Articles 2 and 5 ECHR as a 

result of the failure of the authorities of the Turkish Government to conduct an effective 

investigation into the whereabouts and fate of the Greek Cypriot missing persons and a 

continuing violation of Article 3 of the Convention in relation to the relatives of missing 

persons. Judge Loucaides has expressed the view that, in finding those violations of the 

Convention “the Court has proved once more that it can act judicially and defend the 

public order of Europe in situations where the violations are intertwined with political 

issues leading to them”.926 However, he predicted that “because of its dimensions and 

the attitude of Turkey so far, the case is bound to test the efficiency of the Convention 

system”.927 Those concerns have proved well-founded, at least as concerns the issue of 

missing persons. 

The Committee of Ministers commenced its supervision of execution of the judgment in 

June 2001. Following the provision of information by Turkey and the preparation of a 

number of information documents by the Department for the Execution of Judgments, 

the first Interim Resolution, relating to Turkey’s compliance with the judgment in Cyprus 

v. Turkey as a whole, was adopted in 2005 The Committee emphasised, as a general 

matter, that the need to adopt measures by way of compliance with the judgment was all 

the more pressing given the violations at issue, as well as the time that had elapsed 

since they had been found.928  

In relation specifically to the issue of missing persons, having recalled that the Court had 

noted “in particular the continuing absence of effective investigations into the fate of 

missing Greek Cypriots, as well as the silence of the Turkish authorities in the face of the 

real concerns of the relatives of missing persons”, and it had concluded that this 

amounted to a continuing violation of Articles 2, 3 and 5 ECHR, the Committee took note 

of the reactivation of the CMP at the end of 2004. However, it drew attention to the 

Court’s comments that the work of the CMP was not sufficient to comply with the 

obligation to carry out an effective investigation, in particular given the narrow scope of 

its investigations and the fact that its territorial jurisdiction was limited to Cyprus. In that 

connection the Committee further took note of the fact that the sole mandate of the CMP 
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was “to draw up an exhaustive list of missing persons of both communities; and 

determine whether they are alive or dead, and, in the latter case, determine the 

approximate date of their deaths.” The Committee stated that it considered that  

[…] concrete results obtained in the framework of this mandate can constitute a 
positive development in the execution of the present judgment, but that further 
measures are in any event required in order to comply fully with the requirements of 
the Convention concerning effective investigations, aimed at clarifying the 
whereabouts and fate of Greek-Cypriot missing persons who disappeared in life-
threatening circumstances or of whom there is an arguable claim that they were in 

custody when they disappeared.
929

 

 

The Committee invited Turkey “to ensure that its contribution to the work of the CMP 

facilitates the achievement of concrete and convincing results”, stating that it considered 

that if such results were not achieved in the near future “it will be incumbent on Turkey to 

take other measures to enable the fate of missing persons to be determined”, and called 

upon Turkey “in any event, to envisage the necessary further measures so that the 

effective investigations required by the Court’s judgment can be conducted as soon as 

possible”.930 

The second Interim Resolution in relation to the Cyprus v. Turkey judgment was adopted 

in 2007.931 In relation to the issue of missing persons, the Committee made reference to 

the work of the CMP in the period since the last resolution and noted with satisfaction 

the commencement and operation of the Exhumation and Identification Programme.932 

However, it again recalled that the Court had found that the procedures of the CMP were 

“not of themselves sufficient to meet the standard of an effective investigation required 

by Article 2”, again emphasizing the “narrow scope” of its investigations and the fact that 

its territorial jurisdiction is limited to the island of Cyprus. 933  In that regard, the 

Committee, while welcoming the work of the CMP reiterated that “additional measures 

are required in order to ensure full compliance with the Court’s judgment” as well as 

“regretting” that in the period since the first Interim Resolution, Turkey had provided no 

further information in that regard. Accordingly, it called upon Turkey “to rapidly provide 
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information on additional measures required to ensure the effective investigations called 

for by the Court’s judgment”.934 

An important factor in the recent approach of the Committee has been the decisions of 

the Chamber and subsequently Grand Chamber in Varnava and Others v. Turkey,935 

discussed in more detail below, a case brought by the relatives of individuals who had 

disappeared. Before the Court, mirroring the position adopted before the Committee of 

Ministers, the Turkish government relied upon the CMP as fulfilling its obligation to 

undertake investigations into the disappearances. 936  The Chamber of the Court in 

response reiterated that the work of the CMP does not constitute an adequate procedure 

so as to satisfy the requirements of an effective investigation under Article 2 ECHR.937 

The Chamber also noted that, despite Turkey’s reliance upon the start of work under the 

CMP’s Exhumation and Identification Programme, there had been “no developments, 

legal or factual”, which changed its previous assessment.938 The Grand Chamber, to 

which the case was subsequently referred, in its judgment acknowledged “the 

importance of the CMP's ongoing exhumations and identifications of remains and gives 

full credit to the work being done in providing information and returning remains to 

relatives …” However, it nevetheless concluded, that, “important though these measures 

are as a first step in the investigative process, they do not exhaust the obligation under 

Article 2”.939 In that regard, it observed:  

It may be that both sides in this conflict prefer not to attempt to bring out to the light of 

day the reprisals, extra-judicial killings and massacres that took place or to identify those 

amongst their own forces and citizens who were implicated. It may be that they prefer a 

“politically-sensitive” approach to the missing persons problem and that the CMP with its 

limited remit was the only solution which could be agreed under the brokerage of the 

UN. That can have no bearing on the application of the provisions of the Convention.940 

The aim of the Committee of Ministers in its latest considerations of the case of Cyprus 

v. Turkey appears to be that of ensuring Turkey’s continued engagement with the CMP, 

in spite of the reaffirmation by the Court in Varnava of its position that the work of the 

CMP cannot fulfil the obligation incumbent on Turkey to carry out an effective 
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investigation. In this regard, the Committee has explicitly recognized the value of the 

work being carried out by the CMP and recognized the contribution it makes to Turkey’s 

compliance with the judgment, apparently hoping thereby to prevent Turkey simply 

abandoning the CMP and withdrawing its cooperation from its work. However, the 

Committee has also maintained its position that additional measures, above and beyond 

the work of the CMP, are required. 

In this regard, following the decision of the Chamber in Varnava but prior to the judgment 

of the Grand Chamber, at the 1035th meeting in September 2008, the Committee of 

Ministers expressed its “evident interest” in the work of the CMP, but reaffirmed, given 

the limits of the CMP’s mandate, its previous position as to the need for the Turkish 

authorities to take additional measures “to ensure that the effective investigations 

required by the judgment are carried out”, and in that regard urged Turkey “to provide 

without further delay information on the concrete means envisaged to achieve this 

result”.941 

At the 1051
st
 meeting in March 2009, the Committee held an exchange of views with the 

three members of the CMP on a number of issues relating to the execution of their 

mandate. The Committee of Ministers observed that that it was crucial that the current 

work of the CMP should be carried out under the best possible conditions and without 

delay, and that, while execution of the judgment required effective investigations, “these 

should not jeopardise the CMP’s mission”.942 The Committee further considered that the 

sequence of the measures to be taken within the framework of the effective 

investigations and carrying out of the work of the CMP should take into consideration 

those two essential aims.943 Furthermore, the Committee once again emphasised “the 

urgent need for the Turkish authorities to take concrete measures having in mind the 

effective investigations required by the judgment, in particular relating to the CMP’s 

access to all relevant information and places” 944  and “in this context, underlined, 

moreover the importance of preserving all the information obtained during the 

Programme of Exhumation and Identification carried out by the CMP”.945 

In a decision adopted at the 1059th meeting in June 2009, the Committee of Ministers 

again noted the information provided by Turkey in relation to the work of the CMP and 

reaffirmed the importance of the work of the CMP.946 The Committee also drew attention 
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to the fact that “the sequence of measures to be taken in the framework of the effective 

investigations required by the judgment and the continuing work of the CMP should take 

into consideration both the obligation of the respondent state to conduct such 

investigations and the necessity for the CMP to carry out its work under the best 

conditions and as speedily as possible”.947 On the other hand, it once again reiterated 

the urgency for the Turkish authorities to “to take concrete measures, having in mind the 

effective investigations required by the judgment” 948 Among those concrete measures, it 

singled out in particular the need to ensure the “CMP’s access to all relevant information 

and places,”949 as well as taking note of the declaration by Turkey that it was “ready to 

consider any request from the CMP relating to access to information and places relevant 

for its work,”950 Further, it reiterated the importance of preserving all the information 

obtained during the Programme of Exhumation and Identification carried out by the 

CMP.”951  

Following the decision of the Grand Chamber of the Court in Varnava in September 

2009, at the next examination of compliance with the Cyprus v. Turkey judgment which 

took place at the 1072nd meeting in December 2009, the Committee noted with 

satisfaction the information provided by the Turkish authorities on the progress of the 

work of the CMP, in particular on the measures aimed at expediting the work of the CMP 

(particularly the increase in the number of exhumation teams).952 The Committee once 

again encouraged the Turkish authorities to take concrete measures to ensure the 

CMP’s access to all relevant places and information.953 It once again invited the Turkish 

authorities to inform it immediately of the concrete measures that they envisaged 

adopting “in continuity with the CMP’s work with a view to the effective investigations 

required”.954 

At the 1078
th
 meeting, held in March 2010, the most recent meeting at which compliance 

with the Cyprus v. Turkey judgment has been examined, as regards the question of 

missing persons the Committee took note with interest of the presentation of the CMP’s 

activities given by the Turkish delegation,955 and recalled its invitation to the Turkish 

authorities to take concrete measures to ensure the CMP’s access to all relevant 

information and places, without impeding the confidentiality essential to the carrying-out 
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of its mandate. 956  In that regard, it noted with satisfaction that, according to the 

information provided, the Turkish authorities had acceded to several requests from the 

CMP for access to places situated in military zones.957 However, it reiterated and insisted 

upon its request that the Turkish authorities inform it of the concrete measures 

envisaged “in the continuity of the CMP’s work” with a view to carrying out the effective 

investigations required by the judgment.958 

It accordingly seems that, in the continued absence of any willingness on the part of 

Turkey to adopt any further concrete measures by way of effective investigation into 

historical disappearances in Cyprus, the Committee is anxious to ensure that, at the very 

least, the progress made by the CMP is not jeopardised. Despite the decisions of the 

Court in Varnava to the effect that the activities of the CMP cannot of itself constitute an 

effective investigation by Turkey under Article 2 of the Convention, the Committee of 

Ministers appears to be trying to encourage Turkey to build upon the progress achieved 

through the work of the CMP with a view to carrying out such investigations. 

In general, the Republic of Cyprus has expressed disappointment with the executive 

organs of the Council of Europe, as well as with the EU, stating that “the Foreign 

Ministers have often subordinated the importance of human rights under the Convention 

to broader political, economic and security considerations”.959 However, the Republic of 

Cyprus has stated that it believes that “the joint pressure of the European Court of 

Human Rights’ decisions and Turkey’s aspiration for EU accession has brought about 

renewed political efforts to force Turkey’s compliance with its obligations under the 

Convention”. 960  In addition to the Committee of Ministers, the Commission of the 

European Communities has added another layer of monitoring of Turkey’s compliance 

with the judgments emanating from the European Court.961 

Decades have passed since the events at issue in the Court’s judgment took place. 

Some commentators argue that historic injustice may be overtaken by changes in 

circumstances so that a situation that was unjust when it was brought about may 

coincide with what justice requires at a later time.962 Although this “supersession” thesis 

might conceivably eventually result in the legitimization of situations resulting from 

violations of international law as regards the situation in relation to property in northern 
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Cyprus, 963  it is difficult to transpose to situations of enforced disappearance. 

Nevertheless, it is undoubtedly true that the passage of time renders evidence stale, and 

witnesses become increasingly unavailable. However, as the Grand Chamber in 

Varnava observed, making reference to the measures taken by the United Kingdom in 

Northern Ireland in response to judgments of the Court:  

It may be that investigations would prove inconclusive, or insufficient evidence would be 

available. However, that outcome is not inevitable even at this late stage and the 

respondent Government cannot be absolved from making the requisite efforts. By way of 

example, the Court recalls that in the context of Northern Ireland the authorities have 

provided for investigative bodies (variously, the Serious Crimes Review Team and 

Historical Enquiry Team) to review the files on past sectarian murders and unsolved 

killings and to assess the availability of any new evidence and the feasibility of further 

investigative measures; in cases before the Court, these measures were found, given 

the time that had elapsed, to have been adequate in the particular circumstances […]. It 

cannot therefore be said that there is nothing further that could be done.964 

In the face of Turkey’s intransigence and especially given the lack of willingness on the 

part of Turkey to engage in further proper investigations itself, the very least that can be 

done is that the CMP should collect available forensic information, found when 

exhumations take place, which is saved for possible use in the future. The expectations 

of relatives of missing persons and others have been frustrated by the lack of effective 

investigations, the lack of compliance by Turkey with the relevant Court´s judgments and 

the lack of measures available to the Committee of Ministers to ensure compliance with 

the judgment of the Court in relation to missing persons. As will be examined in more 

detail further below in relation to the Varnava case, some relatives of disappeared 

persons have brought individual applications before the Court and have asked it to order 

Turkey to take remedial measures and pay damages on a daily basis in the event that 

there is no compliance, hoping that an order of this type from the Court will increase the 

pressure on Turkey to fulfil its obligations under the Convention. 

 

4.3.3 Varnava and Others v. Turkey 

In Varnava and Others v. Turkey, the applicants alleged that the first applicants (9 

individuals – 8 combatants and 1 civilian) had been detained by Turkish security forces 

since 1974 and that the Turkish authorities had not accounted for them since. The 

applicants claimed a violation of Articles 2, 3, 4, 5, 6, 8, 10, 12, 13 and 14 ECHR. Turkey 
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responded that no issue arose under Article 2 as none of the applicants had been 

detained by Turkish military or other authorities.965 The Chamber found a continuing 

violation of Article 2 on account of the failure of the Turkish authorities to carry out an 

effective investigation into the whereabouts and fate of the nine first applicants who had 

disappeared in life-threatening circumstances.966 It also found continuing violations of 

Article 3 in relation to the relatives of the victims.967 Relying on the decision in Cyprus v. 

Turkey, the Chamber found a violation of Article 5 in relation to all of the applicants’ 

relatives due to the failure to carry out an effective investigation into their whereabouts in 

circumstances in which there was an arguable claim that they had been deprived of their 

liberty at time of their disappearance.968 It also held that it was not necessary to examine 

the other complaints under Articles 4, 6, 8, 10, 12, 13 and 14 of the Convention.969 

Regarding just satisfaction under Article 41, the applicants took an innovative approach, 

requesting that “the Court direct the respondent Government to take specific remedial 

measures so as to ensure that they conformed to their obligations under the Convention 

and that the Government be required to pay CYP 24 for every day between the date on 

which the judgment became final and the implementation of the said remedial measures, 

such rate doubling every twelve months”. 970  Before the Chamber, the Republic of 

Cyprus, intervening, submitted that “the Court should seek to make an order that 

ensured compliance by the respondent State with their obligations”. 971  Although the 

Chamber noted “the applicants’ concern to induce the respondent Government to take 

action as promptly as possible under pain of increased damages”, it found “no precedent 

for such an ongoing, indefinite and prospective award in its case-law and perceived no 

basis of principle on which to embark on such a course in the present case”.972 

The judgment was referred by Turkey to the Grand Chamber, which handed down its 

judgment on 18 September 2009. In anticipation of that judgment, Mr Achilleas 

Demetriades, lawyer representing five of the relatives of the victims, said that if they 

were to get an order providing for aggravated damages “it would be the biggest thing 

that has happened for missing persons in Strasbourg”.973  
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In its 2009 judgment, the Grand Chamber essentially affirmed the decision of the 

Chamber, rejecting Turkey’s preliminary objections as to lack of temporal jurisdiction, as 

well as the preliminary objection regarding the applicability of the six month rule.974 The 

Grand Chamber went on to hold that there had been a continuing violation of Article 2 on 

account of the failure of Turkey to provide for an effective investigation aimed at 

clarifying the fate of the nine men who went missing in 1974,975 as well as a violation of 

Article 3, agreeing with the Chamber judgment on the basis of “the length of time over 

which the ordeal of the relatives has been dragged out and the attitude of official 

indifference in face of their acute anxiety to know the fate of their close family 

members”.976 Although finding that there had been a violation of Article 5 in relation to 

two of the disappeared individuals, in relation to which there was prima facie evidence 

that they had last been seen under the control of the Turkish or Turkish-Cypriot forces,977 

the Grand Chamber found no violation of Article 5 in respect of the other seven missing 

men, holding that there was no sufficient evidential basis for any such finding. 978 As 

regards the applicants’ other claims under Articles 4, 6, 8, 10, 12, 13 and 14 of the 

Convention, the Grand Chamber, as the Chamber had done, considered that there was 

no need to provide a separate ruling given the findings under Articles 2, 3 and 5.979 

In relation to just satisfaction, in response to the applicants’ arguments as regards the 

making of specific orders, the Grand Chamber reaffirmed previous jurisprudence to the 

effect that, in principle, the respondent State remains free to choose the means by which 

it will discharge its legal obligation under Article 46 of the Convention it concluded that 

consequently it fell to the Committee of Ministers “to address the issues as to what may 

be required in practical terms by way of compliance”.
980

 As to the applicants’ request for 

daily fines for such period as Turkey was in continued non-compliance, the Grand 

Chamber noted that it had consistently rejected claims for punitive damages, and that 

there was “little, if any, scope under the Convention for directing Governments to pay 

penalties to applicants which are unconnected with damage shown to be actually 

incurred in respect of past violations of the Convention; in so far as such sums would 

purport to compensate for future suffering of the applicants, this would be speculative in 

the extreme.”
981

 

The Varnava case touches upon several interesting issues. Firstly, it is of note that the 

applications were brought in the names of the missing persons themselves as the 
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principal applicants. The Court does not in principle normally accept applications in the 

name of deceased persons; however, as their relatives believe they are still alive and no 

evidence that they had died in 1974 or since has been identified, complaints have been 

filed in the name of the missing persons. Secondly, concerning Turkey’s objection 

ratione temporis, Turkey stated that its recognition of the jurisdiction of the Court ran 

from 22 January 1990 and included a temporal clause limiting it to matters raised in 

respect of facts which occurred subsequent to the Turkish declaration. Turkey submitted 

that the complaints related to “spontaneous” [sic] acts, which had occurred more than 15 

years before its acceptance of jurisdiction.982 The Chamber found no reason to differ 

from the conclusions reached in Cyprus v. Turkey, and as the facts disclosed a 

continuing obligation under Article 2, held that it had competence ratione temporis. The 

Grand Chamber, although entering into far more detailed analsysis, likewise rejected the 

preliminary objection.983 Thirdly, regarding the six-month rule contained in Article 35(1) of 

the Convention, Turkey relied on the fact that two cases regarding missing Turkish 

Cypriots, Karabardak v. Cyprus and Baybora v. Cyprus, had been rejected due to delays 

in bringing the cases before the Court (in Karabardak v. Cyprus, the Court found the 

delay to be over thirty years).984 Neverthless, by contrast, the applications in Varnava 

case were held to be admissible, although the events dated back to 1974. The Chamber 

found that the complaints in the Varnava case had been introduced in 1990, some three 

years after the right of individual petition became applicable to Turkey following its 

ratification of the Convention in 1987. However, it was not until 22 January 1990 that 

Turkey recognized the jurisdiction of the Court to examine individual applications, with 

the possibility of a public hearing and a binding judgment in which an award for just 

satisfaction might be made. The Varnava applications were introduced three days after 

Turkey’s acceptance of the jurisdiction of the Court. In the circumstances neither the 

Chamber nor the Grand Chamber found any element of unreasonable delay in bringing 

the applications to Strasbourg.985  

 

4.3.4 Baybora and Others v. Cyprus and Karabardak and Others v. 
Cyprus 

Two cases regarding Turkish Cypriots who were allegedly abducted by Greek Cypriot 

forces in 1964 have been deemed inadmissible by the Court due to failure to comply 
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with the six-month rule contained in Article 35(1) of the Convention. In Baybora and 

Others v. Cyprus, the applicants submitted that in view of the political situation prevailing 

on the island and the sensitive nature of the issue, no effective judicial and 

administrative remedies existed in the part of Cyprus controlled by the Republic of 

Cyprus.986 They contended that, without the co-operation of the Republic of Cyprus, any 

theoretical “remedy” that might have been asserted to be available in southern Cyprus 

would have been hypothetical and totally futile. The applicants went on to argue that 

since relatives, living in southern Cyprus, of Greek Cypriot missing persons are able to 

make individual applications to the Court against Turkey without having to exhaust 

domestic remedies in the “Turkish Republic of Northern Cyprus” or in Turkey, 987 

applicants living in the “Turkish Republic of Northern Cyprus” should be able to apply to 

the Court without having to exhaust domestic remedies in southern Cyprus. The Court 

noted that nothing had been done by the applicants to bring the alleged disappearance 

of the first applicant to the attention of the authorities of the Republic of Cyprus in the 

twenty years before the lodging of the application with the Court. The Court did not 

consider whether the applicants were correct in their belief that they had no effective 

remedies in the respondent State or whether the CMP could be considered an effective 

remedy. The Court found that, even assuming that the applicants had no effective 

remedies as alleged, the applicants must have been aware of this long before 30 

October 2001 when they introduced their application to the Court. The Court therefore 

concluded that the application had been introduced out of time and was to be rejected in 

accordance with Article 35(1) and (4) of the Convention. The Court came to the same 

conclusion in Karabardak and Others v. Cyprus.988  

 

4.4  Killings by security forces 

To date, the Court has examined four cases regarding the alleged killing of three Greek 

Cypriots and one Turkish Cypriot by the Turkish or TRNC forces. Two of the judgments 

are from 2005 and the Committee of Ministers has commenced its supervision of 

execution. The other two cases are more recent, from June and September 2008, and 

very little information on their execution is yet available.  
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4.4.1 Kakoulli v. Turkey 

The case of Kakoulli v. Turkey concerned the killing in 1996 of Petros Kakoulli by 

Turkish soldiers on guard duty along the cease-fire line in Cyprus and the lack of 

effective and impartial investigation into his killing.989 The Court found a violation of 

Article 2 of the Convention under both its substantive and procedural aspects. 990 In 

particular, as far as the investigation was concerned, the Court identified the following 

shortcomings:  

(a) the initial autopsy had failed to record fully the injuries on Petros Kakoulli’s body, 

an omission which hampered an assessment of the extent to which he was 

caught in the gunfire, and his position in relation to the soldiers on guard duty; 

(b) the investigating authorities had based their findings solely on the soldier’s 

account of the facts, without casting any doubt on it and without seeking any 

further eyewitnesses; 

(c) these same authorities failed to inquire as to whether the victim, allegedly in 

possession of arms, could have posed a serious threat to the soldiers from a long 

distance or whether the soldiers could have avoided using excessive lethal force;  

(d) the investigators did not examine whether the soldier who shot Mr Kakoulli had 

complied with the rules of engagement laid down in the military instructions 

concerning the guard post where the events took place. 

 

With regard to the execution of the Court’s judgment, as far as individual measures are 

concerned, the Turkish Government informed the Committee of Ministers that after the 

judgment of the Court, the case had been promptly re-examined at the national level in 

order to decide whether a new investigation should be conducted. 991  The Turkish 

authorities also noted that no limitation period exists in relation to the crimes at issue 

under the relevant legislation of the TRNC. A person who has previously been either 

convicted or acquitted cannot be tried again for the same offence, although as regards 

proceedings that have been discontinued due to a prosecutors’ decision not to bring 

charges, reopening of the case is possible if new evidence is obtained.992 Having stated 

that the consideration of the possibility of reopening the case had begun without delay 

following the final judgment of the European Court, Turkey also informed the Committee 

of the fact that “the Prosecutor General’s decision was based on a preliminary 
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examination, carried out by security forces […], which considered each and every 

deficiency in the investigation as identified by the European Court in a detailed 

unprejudiced manner as to the possible reopening of the investigation”.993 Turkey stated 

that the Prosecutor General had concluded that an additional investigation would not 

have been able to change witness statements provided already, and that, given that on 

the basis of these statements it had been established that the soldier had acted in full 

conformity with relevant orders and instructions, reopening the investigation would 

amount to judging a person for having acted lawfully.994 The Prosecutor General had 

also concluded that a new investigation as described by the Court was impossible given 

that some of the witnesses were Greek Cypriots, some were persons who worked for 

UNFICYP and had since left the territory, the body of Petros Kakoulli was buried in 

southern Cyprus and that 12 years had elapsed since the events at issue.995  

As for the general measures adopted to address the shortcoming in investigations 

identified by the Court, no particular general measures appear to have been taken, as 

Turkey simply stated that military or civilian persons may complain to superiors or the 

military prosecutor general of any offence they consider to have been committed by a 

serviceman and that such complaints were processed immediately with a view to 

opening an investigation into the situation.996 The Turkish authorities added that the 

competent court in such cases was the Security Forces Tribunal.997 

In relation to the decision not to reopen the investigation, the Department for the 

Execution of Judgments found that  

[…] the provided information concerning the decision adopted by the Prosecutor 
General not to reopen the investigation represents a detailed and thorough 
examination of all the main elements pointed out by the European Court as deficient 
in the initial investigation. It should be noted, however, that this analysis was based 
on the same investigation acts criticised by the European Court, giving rise to a 
violation of the procedural aspect of Article 2. In this connection, it suffices to 
emphasise that carrying out a new effective investigation would make it possible to 
establish, in the light of the conclusions of the European Court, whether or not the 
soldier in question had acted in compliance with relevant orders and instructions. 
This in turn would make it possible to establish responsibility for the killing of Mr. 
Kakoulli, an element of the concept of effective investigation. However, from the 
information provided by the Turkish authorities [in 2008] it seems that the authorities 
are not in a position to carry out an exhumation of, and perform an autopsy on, the 
body of Mr Petros Kakoulli, as it is buried in the southern part of Cyprus. Now, the 
fact of performing another autopsy is crucial for determining the position of Mr 
Kakoulli's body in relation to the soldiers on guard duty when the shots were fired, 
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and ultimately for determining whether the soldier who shot could have avoided using 
excessive lethal force, and also if the rules of engagement laid down in the military 
instructions concerning the Haşim 8 Guard Post had been respected. Consequently, 
in the absence of a new autopsy, it would seem impossible at present to take action 
for effectively remedying the deficiencies of the initial investigation as concluded by 

the European Court.
998

 

 

In a Decision adopted in June 2009, the Committee of Ministers noted with interest “the 

information provided by the Cypriot authorities concerning a possible further forensic 

investigation of Mr Kakoulli’s body” and “the ongoing consideration on possible further 

general measures” and decided to resume consideration of this case at their 1059th 

(DH) meeting in June 2009.999 At that meeting, the Committee of Ministers adopted a 

Decision in which, noting the information presented during the debate by the Turkish and 

Cypriot authorities concerning the individual measures in the case of Kakoulli, scheduled 

further consideration of the issue for its 1072nd meeting in December 2009.1000 When it 

met next met, the Committee noted that further information had only very recently 

provided by the Turkish authorities as to the individual and general measures, and 

resolved to defer consideration until its 1078th meeting in March 2010. 1001  At that 

meeting, the Committee noted that the Prosecutor General had taken the position that it 

was not possible to carry out a new investigation as the victim’s corpse was buried in 

southern Cyprus, took note of the indication by the Cypriot authorities that it would be 

possible to carry out a further forensic examination, found that the other grounds put 

forward by the Prosecutor General did not seem to justify the absence of a new 

investigation and accordingly held that “in these circumstances, it is for the competent 

Turkish authorities to reassess the possibility of carrying out a new investigation into the 

death of Mr Kakoulli” and invited them to submit information in this respect.1002 

 

4.4.2 Adalı v. Turkey 

 

The case of Adalı v. Turkey differs from the other cases as it concerns the killing of a 

Turkish Cypriot by Turkish security forces, in contrast to the other cases, which 

concerned the killing of Greek Cypriots by the Turkish and/or TRNC forces.1003 In her 

application before the Court, the victim’s wife alleged that her husband had been shot by 
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members of the Turkish and/or TRNC security forces in front of his house in Nicosia 

(north of the “green line”) and that the national authorities had failed to carry out an 

adequate investigation into his death. The Court did not find a substantive violation of 

Article 2 due to the inability to conclude beyond all reasonable doubt the involvement of 

any State agent in the killing of the applicant’s husband. However, it did find a 

procedural violation of Article 2 due to the failure to conduct an effective investigation 

into the circumstances of the death of the applicant´s husband, as well as a violation of 

Article 13 in respect of the complaints under Article 2. With respect to the investigation, 

the shortcomings identified by the Court included: 

- failure of the investigating authorities to take fingerprints on the terrace or inside 

the applicant’s home and the absence of real coordination or monitoring of the 

scene of the incident;  

- insufficient ballistic examination, in particular the failure to compare the cartridges 

found with those classified in the police archives in Turkey;  

- failure of the investigating authorities to take statements from some key 

witnesses (although additional witness statements were taken in 2002, after the 

application in the case had been communicated to the government);  

- failure of the authorities to inquire sufficiently into the motives behind the killing of 

the applicant’s husband; and  

- lack of public scrutiny of the investigation as a result of no information being 

provided to the deceased’s family, in particular the lack of transmission of the 

autopsy and ballistics reports.  

 

As far as the adoption of individual measures is concerned, after the judgment of the 

Court, an additional inquiry into the death of Mr Adalı was carried out. The Turkish 

authorities stated that all points criticized by the Court as having been deficient in the 

initial investigation had been considered in the new inquiry: new witnesses were heard 

and files were established. However, the victim’s mobile phone was sought but not 

found, the collection of new fingerprints turned out to be objectively impossible, given the 

time which had elapsed since the events, the environmental changes affecting the place 

and the fact that external people had been at the crime scene and a ballistics report 

which had already been prepared and had been taken into account in the original 

investigation could not be obtained (as its physical whereabouts could not be 

established) and it could therefore not be re-examined. The Turkish authorities 

concluded that, despite the additional investigative acts undertaken, it had not been 

possible to obtain new evidence on the basis of which criminal charges could be brought 

against any person. On the other hand, Turkey underlined that as no period of limitation 



DOMAC/7: Impact of the ECHR – Annex  145 
 

 

applied in this case, any new element could at any moment, give rise to an appropriate 

follow-up.1004 

With regard to general measures, the Turkish authorities have provided the Department 

for the Execution of Judgments with an action plan regarding the general measures 

taken or envisaged in execution of the Adalı judgment. Regarding the violations of Article 

2 and 13 of the Convention, the Turkish authorities stressed that the shortcomings in the 

investigation generally stemmed from the practice of the authorities and not the 

legislation in force, which is broadly compliant with the requirements of the Convention. 

The authorities referred in particular to the fact that the Coroners Law and to the Law on 

Criminal Procedure of the TRNC provide for investigations of deaths to be conducted ex 

officio by investigating magistrates and under their exclusive control. Regarding the 

involvement of victims’ families into the investigation, the authorities relied upon Article 

14 of the Coroners Law, which states that every interested party may appear at an 

inquest. In addition, the Turkish authorities noted that the role of the Attorney General in 

police investigations had been strenghtened by the adoption in March 2006 of an 

amendment to Article 29 of the Act on the Law Office, which now provided for the power 

of the Attorney General to supervise or direct investigations carried out by the General 

Directorate of the Police Forces and give orders in this respect, if he finds it 

necessary.1005  

Regarding the individual measures adopted by Turkey, the initial assessment of the 

Department for the Execution of Judgments was that the investigative acts carried out 

following the judgment of the Court corresponded to the deficiencies identified in the 

initial criminal investigation, although further information was required as to whether the 

applicant had been informed of this new inquiry.1006 In December 2008, the Committee of 

Ministers endorsed that assessment, insofar as it took note of the information provided, 

“invited the Turkish authorities to provide clarification as to whether the applicant has 

been informed of the results of the additional inquiry carried out after the European 

Court’s judgment”, and “noted that no limitation period applies to this type of crimes and 

any new element brought to the attention of the Attorney General could lead potentially 

to a reopening of the investigation”. 1007  At its 1078th meeting in March 2010, the 

Committee of Ministers, having considered further information from Turkey concerning 

the communication of the results of the investigation to the applicant, decided to 

terminate its consideration of execution of the Court’s judgment.1008  
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The assessment by the Department for the Execution of Judgments of the further 

investigations carried out by Turkey, and its endorsement by the Committee of Ministers, 

is disappointing as it is clear that the re-opened investigation was flawed on numerous 

points. It is surprising that the Department for the Execution of Judgments appears to 

have accepted without any adverse comment that the whereabouts of the ballistics 

report could not be established. It is obviously very easy for the State to allege that 

material reports have simply disappeared and therefore cannot be re-examined; of 

course, a new ballistics report cannot now be prepared. Further, northern Cyprus has 

been experiencing unprecedented construction and a boom in sales of property; it may 

therefore legitimately be asked to what extent the “environmental changes” which were 

alleged to have frustrated further investigations were due to such construction, which the 

Turkish authorities have permitted to take place.  

Regarding general measures, the argument presented by the Turkish authorities that the 

shortcomings in the investigation generally stem from the practice and not the legislation 

in place is hard to judge; only the future will tell if this is true or not. In this respect, 

further information is required as to what other measures have been taken in order to 

ensure that the legislation is correctly followed. 

 

4.4.3 Solomou and Others v. Turkey and Isaak v. Turkey 

The case of Isaak v. Turkey concerned the killing of Anastasios Isaak during a 

demonstration organized by the Cyprus Motorcycle Federation that took place on 11 

August 1996 at several points of the UN buffer zone east of Nicosia.1009 Mr Isaak had 

been attacked, thrown to the ground and beaten to death by a group of at least 15 

persons, including members of the Turkish or TRNC forces. The Court concluded that 

there had been both a substantive and procedural violation of Article 2 of the 

Convention.1010  

The case of Solomou and Others v. Turkey concerned the killing of Solomos Solomou 

by Turkish forces.1011 The killing occurred during a demonstration held in close proximity 

to the United Nations Buffer Zone, near the Deryneia checkpoint in the aftermath of the 

funeral of Solomou's cousin Anastasios Isaak (the victim in the case of Isaak v. Turkey). 

Although UNFICYP and the UN Civil Police (UNCIVPOL) staff tried to stop them, Mr 

Solomou and other demonstrators managed to enter the buffer zone and ran towards 

the Turkish side. Mr Solomou crossed the barbed wire at the Turkish ceasefire line and 

entered the occupied territory where he attempted to climb a flagpole flying the Turkish 

flag. He was hit by five shots fired by at least three policemen from the Turkish side and 
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was fatally injured. Two members of the UNFICYP, a civilian in the buffer zone and a 

civilian who was standing behind the Cypriot Government’s ceasefire line were also 

wounded by shots fired from the Turkish side. The Turkish Government argued that the 

Turkish-Cypriot police had been fully justified under Article 2(2) of the Convention in 

using the force necessary to abate the danger caused by the Greek Cypriot 

demonstrators, with the active support of the Greek Cypriot authorities.1012 The Court 

found that Solomos Solomou had been killed by agents of the Turkish State and that his 

shooting had not been justified as he had been unarmed and had not attacked 

anyone. 1013  The Court accordingly concluded that there had been a violation of the 

substantive obligation under Article 2.1014 It then proceeded to find a procedural violation 

of Article 2 in respect of the failure of the Turkish authorities to conduct an effective 

investigation into the circumstances in which Mr Solomou had died.1015  

The two judgments are relatively recent and the Committee of Ministers has only 

comparatively recently begun its supervision of execution of these cases, although they 

have been grouped with the ongoing supervision of the execution of the Kakoulli 

judgment. To date, the Committee has asked for information as to whether the Turkish 

authorities have re-opened investigations into the killings following the Court’s 

judgments.1016 The Committee is also awaiting information on the measures taken or 

envisaged to ensure that effective investigations are carried out into killings of civilians 

by and/or with the tacit agreement of members of the police or the security forces in the 

TRNC.1017 

 

4.5 Issues relating to admissibility of cases 

 

4.5.1 Exhaustion of domestic remedies 

Compliance with the requirement of exhaustion of domestic remedies pursuant to Article 

35 ECHR has been disputed in each of the aforementioned cases. This issue is of 

interest for this study as the interpretation of the requirement has an effect on domestic 

procedures. Both Greek and Turkish Cypriots argue that access to and the effectiveness 

of domestic remedies in the other part of Cyprus is imbalanced. By contrast, Greek 

Cypriots argue that Turkish Cypriots have full access to the Cypriot courts. Achilleas 
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Demetriades, lawyer representing five of the relatives in the Varnava case, stated that 

“the Turkish Cypriot relatives can have recourse to the Cyprus courts in order to exhaust 

the local remedies while Greek Cypriots are not offered such remedy”. 1018 The Turkish 

Cypriots feel the same way – Greek Cypriots can use the TRNC courts but the Turkish 

Cypriots do not believe that they would get a fair trial if they went to the Cypriot courts. 

Greek Cypriots say that they cannot use the TRNC courts for a number of reasons. 

Firstly, the TRNC does not exist and is not recognized and using the courts on the 

northern side would equal some sort of recognition of the TRNC and deny the 

sovereignty of the Republic of Cyprus over the northern part of Cyprus. 1019  The 

applicants have felt that such action would be in direct conflict with their status and 

duties as citizens of the Republic of Cyprus.1020 Secondly, at the time of the events at 

issue, Greek Cypriots living in the south simply could not physically access the TRNC to 

file a complaint. Thirdly, the applicants are of the opinion that the courts in the TRNC 

would not offer a remedy which is effective and available to them. Fourthly, applicants 

feel that the total lack of any adequate investigations has showed, in itself, that there 

were no effective remedies, available to the applicants in the TRNC. Fifthly, the 

applicants also doubted whether the TRNC courts would be independent and/or 

impartial.1021  

The Cypriot Government has supported the applicants’ views and has maintained that 

the applicants could not be required to exhaust the remedies provided by a subordinate 

local administration whose existence was dependent upon the control of an occupying 

power.1022 By contrast, the Turkish Government has continuously argued that applicants 

have failed to exhaust domestic remedies as they have not had recourse to the local 

remedies within the judicial and administrative system of the TRNC. Turkey has argued 

that “those remedies were effective, accessible and capable of providing redress for their 

complaints”.1023  

In the recent case of Demopoulos v. Turkey, a decision relating to property in northern 

Cyprus, it was held that the Immoveable Property Commmission set up by the TRNC 

was an accessible and effective framework of redress in respect of complaints about 
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interference with property owned by Greek Cypriots, and that the rule of exhaustion of 

local remedies is applicable to this mechanism. 1024  Specifically, the Court held that 

“borders, factual or legal, are not an obstacle per se to the exhaustion of domestic 

remedies; as a general rule applicants living outside the jurisdiction of a Contracting 

State are not exempted from exhausting domestic remedies within that State, practical 

inconveniences or understandable personal reluctance notwithstanding”.1025 

In Cyprus v. Turkey, the Court had already found that the remedies available in the 

TRNC may be regarded as “domestic remedies” of the respondent State and that the 

question of their effectiveness is to be considered in the specific circumstances in which 

it arises.1026 The Court came to this conclusion after a rather lengthy discussion, mainly 

relying on the Advisory Opinion of the International Court of Justice in the Namibia case. 

The Court characterised the developments that have occurred in Northern Cyprus since 

1974 in terms of the exercise of de facto authority by the TRNC.1027 With reference to the 

Advisory Opinion in the Namibia case, the Court found that international law recognises 

the legitimacy of certain legal arrangements and transactions in situations such as the 

one obtaining in the TRNC, for instance as regards the registration of births, deaths, and 

marriages, “the effects of which can only be ignored to the detriment of the inhabitants of 

the [t]erritory”.1028 In the Court’s view, the Advisory Opinion confirms that where it can be 

shown that remedies exist to the advantage of individuals and offer them reasonable 

prospects of success in preventing violations of the Convention, use should be made of 

such remedies.1029 The Court stated that  

[t]he conclusion to be drawn is that it cannot simply disregard the judicial organs 
set up by the TRNC in so far as the relationships at issue in the present case are 
concerned. It is in the very interest of the inhabitants of the TRNC, including Greek 
Cypriots, to be able to seek protection of such organs; and if the TRNC authorities 
had not established them, this could rightly be considered to run counter to the 
Convention. Accordingly, the inhabitants of the territory may be required to exhaust 
these remedies, unless their inexistence or ineffectiveness can be proven – a point to 

be examined on a case-by-case basis.
1030

  

 

The Court has also applied this line of reasoning in two cases regarding the killing of 

Greek Cypriots. In Kakoulli v. Turkey, the applicants (Greek Cypriots) went directly to the 
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Court without trying to exhaust domestic remedies in Northern Cyprus. The Turkish 

Government argued that the applicants had failed to exhaust domestic remedies. The 

Court noted that “it is incumbent on the respondent Government claiming non-

exhaustion to indicate to the Court with sufficient clarity the remedies to which the 

applicant has not had recourse and to satisfy the Court that the remedies were effective 

and available in theory and in practice in respect of the applicants’ complaints and 

offered reasonable prospects of success”.1031 The Court chose to join this examination to 

the merits. When examining whether the investigation into the killing of Mr Kakoulli was 

adequate and effective as required by Article 2, the Court came to the conclusion that 

the investigation conducted by the TRNC authorities was neither effective nor impartial 

and accordingly dismissed the respondent State’s objection of non-exhaustion of 

domestic remedies.1032 In Isaak v. Turkey, the Court noted that the Turkish Government 

had failed to indicate precisely what remedies were available to the applicants. It stated 

that in principle, legal systems provide two avenues of recourse for victims of illegal and 

criminal acts attributable to the State or its agents, namely civil and criminal remedies.1033 

As regards criminal-law remedies, the Court observed that the Turkish Government 

alleged that an investigation into the killing of Mr Isaak had been carried out by the 

TRNC authorities. No documents from the alleged inquiry had been produced before the 

Court and the investigation had been pending since 1996.1034 The Court considered that 

these circumstances cast doubt on the effectiveness of the inquiry and that the 

applicants were not obliged to await its conclusion before having the merits of their case 

examined by the Court.1035 As regards civil actions to obtain redress for damage, the 

Court found that “it has not been shown that, without the benefit of the conclusions of an 

effective criminal inquiry, the civil courts in the TRNC would have been able to pursue 

any independent investigation and would have been capable of making any meaningful 

findings…”1036 Therefore, the applicant was not obliged to pursue civil remedies in the 

TRNC either.  

The question arises as to whether this rule is applied differently if a Turkish Cypriot living 

in the TRNC fails to exhaust domestic remedies before going to the Court. In Adalı v. 

Turkey, a case concerning the killing of a Turkish Cypriot living in the TRNC by Turkish 

and/or TRNC forces, the Court considered this question at the same time as its 

examination of the merit of the applicant’s complaints and, in light of the finding that the 

national authorities had failed to carry out an adequate and effective investigation into 

the killing of Mr Adalı, it dismissed the Turkish Government’s objection of non-
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exhaustion of domestic remedies.1037 The conclusion that can be drawn is that, as a 

general rule, both Greek Cypriots and Turkish Cypriots have to exhaust domestic 

remedies in the TRNC. This corresponds to the conclusions reached by the Court in 

Cyprus v. Turkey that the remedies available in the TRNC may be regarded as 

“domestic remedies” of the respondent State.1038 However, the question of effectiveness 

of the remedies is to be considered in the specific circumstances in which it arises and, 

as seen in the above-mentioned cases, the burden of proof is on the respondent 

Government to show that the remedy was an effective one. If the respondent 

Government fails to prove that the remedies were effective and/or the applicant 

manages to show that the investigation was not adequate and effective, the applicants 

are relieved from having to exhaust domestic remedies. 

 

4.5.2 Application of the six-month rule  

Another problem presented to potential applicants is the six month rule contained in 

Article 35(1) of the Convention. According to this provision, an application must be filed 

with the Court within six months from the conclusion of any court proceedings that the 

applicant has taken that could have provided him/her with a remedy. In the absence of 

domestic remedies or if they are judged to be ineffective, the six-months time-limit runs 

from the date of the act complained of. 1039  The Court has found that special 

considerations may apply in exceptional cases where an applicant first availed herself of 

a domestic remedy and only at a later stage becomes aware, or should have become 

aware, of circumstances which make that remedy ineffective. In such situations, the six-

month period may be calculated from the time when the applicant becomes aware, or 

should have become aware, of these circumstances.1040 

Two of the cases that were dealt with above were deemed inadmissible by the Court due 

to failure to abide by the six month rule, while the others were considered admissible in 

this regard. The question is how the Court reached these conclusions, accepting the 

cases concerning Greek Cypriot missing persons but not the cases concerning Turkish 

Cypriot missing persons. In Cyprus v. Turkey, the Court followed the Commission's 

approach and disregarded situations, which ended six months before the date on which 

the application was introduced, namely 22 November 1994. Therefore, the Court, like 

the Commission, considered that practices which were shown to have ended before 22 
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May 1994 fell outside the scope of its examination.1041 Consequently, the Court found 

continuing violations of Articles 2, 3 and 5 of the Convention. In Varnava v. Turkey, 

Turkey referred to the cases of Karabardak v. Cyprus and Baybora v. Cyprus, in order to 

argue that the application should be considered out of time as the applicants should 

have brought their applications to Strasbourg within six months of the acceptance of the 

right of individual petition by Turkey on 27 January 1987, but had not done so for some 

four years.1042 The applicants considered that the violations were of a continuing nature 

to which the six month rule did not apply.1043 In response, the Grand Chamber noted that  

[i]n cases of disappearances, just as it is imperative that the relevant domestic 
authorities launch an investigation and take measures as soon as a person has 
disappeared in life-threatening circumstances, it is indispensable that the applicants, 
who are the relatives of missing persons, do not delay unduly in bringing a complaint 
about the ineffectiveness or lack of such investigation before the Court. With the 
lapse of time, memories of witnesses fade, witnesses may die or become 
untraceable, evidence deteriorates or ceases to exist, and the prospects that any 
effective investigation can be undertaken will increasingly diminish; and the Court's 
own examination and judgment may be deprived of meaningfulness and 
effectiveness. Accordingly, where disappearances are concerned, applicants cannot 
wait indefinitely before coming to Strasbourg. They must make proof of a certain 
amount of diligence and initiative and introduce their complaints without undue 

delay.
1044

  

 

The Court then went on to explain what would amount to “undue delay” in bringing a 

claim in disappearance cases “where there is a state of ignorance and uncertainty and, 

by definition, a failure to account for what has happened, if not an appearance of 

deliberate concealment and obstruction on the part of some authorities”.1045 The Court 

recognized that, in these circumstances, it is difficult for the relatives of the missing 

person to assess what the situation is and how it is going to develop and that therefore 

and therefore “the standard of expedition expected of the relatives cannot be rendered 

too rigorous in the context of Convention protection”.1046 The Court then went on to note 

that  

Nonetheless, […] applications can be rejected as out of time in disappearance 
cases where there has been excessive or unexplained delay on the part of applicants 
once they have, or should have, become aware that no investigation has been 
instigated or that the investigation has lapsed into inaction or become ineffective and, 
in any of those eventualities, there is no immediate, realistic prospect of an effective 
investigation being provided in the future. Where there are initiatives being pursued 
in regard to a disappearance situation, applicants may reasonably await 
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developments which could resolve crucial factual or legal issues. Indeed, as long as 
there is some meaningful contact between families and authorities concerning 
complaints and requests for information, or some indication, or realistic possibility, of 
progress in investigative measures, considerations of undue delay will not generally 
arise. However, where there has been a considerable lapse of time, and there have 
been significant delays and lulls in investigative activity, there will come a moment 
when the relatives must realise that no effective investigation has been, or will be 
provided. When this stage is reached will depend, unavoidably, on the circumstances 
of the particular case. 

In a complex disappearance situation such as the present, arising in a situation 
of international conflict, where it is alleged that there is a complete absence of any 
investigation or meaningful contact with the authorities, it may be expected that the 
relatives bring the case within, at most, several years of the incident. If there is an 
investigation of sorts, even if sporadic and plagued by problems, the relatives may 
reasonably wait some years longer until hope of progress being made has effectively 
evaporated. Where more than ten years has elapsed, the applicants would generally 
have to show convincingly that there was some ongoing, and concrete, advance 
being achieved to justify further delay in coming to Strasbourg. Stricter expectations 
would apply in cases where the applicants have direct domestic access to the 

investigative authorities.
1047

 

 

Applying those principles to the applicants’ case, the Court noted that their relatives had 

disappeared in the course of an internal armed conflict, when no normal investigative 

procedures had been available and that the applicants had been entitled to wait for the 

outcome of the initiatives taken by the Cypriot Government and the United Nations. The 

Court concluded that, by lodging their application in 1990, when it had became apparent 

that those initiatives did no longer offered any realistic hope of progress in either finding 

the bodies of their relatives or accounting for their fate, the applicants had acted, in the 

special circumstances of their cases, with reasonable expedition for the purposes of 

Article 35(1) ECHR.1048 

 

                                                 

 
1047

 Ibid., § 165-166. 
1048

 Ibid., § 170. The Court explained the difference in approach in the cases which had been relied upon by 
Turkey in the following manner: “The Court has, in reaching this conclusion, given careful consideration to the 
respondent Government's submissions concerning the applications introduced by the families of Turkish Cypriots 
who went missing during inter-communal strife in the 1960 (Baybora and Karabardak, cited above). It is 

particularly sensitive to any appearance that differing, and inconsistent, approaches have been taken in these 
cases. Nonetheless, it is not persuaded that this is so. The Chamber decisions in the aforementioned cases are 
very concise; and in the absence of arguments from the parties, there is no explanatory reasoning. Their 
conclusion, however, that the applications were introduced out of time is in line with the principles and case-law 
outlined above. It is not disputed that the applicants' relatives disappeared or were killed in 1964, that there was 
no ongoing process of exhaustion of domestic remedies or other relevant procedures in the following years and 
that the matter was eventually brought before the CMP in 1989. However in accordance with the Court's 
approach above, it must have been apparent by the end of 1990 that this body could not realistically be expected 
to bring about any positive results in the near future. By waiting therefore until 2001, a further period of eleven 
years, during which there were no intervening events capable of suspending the running of time, the applicants in 
those cases had unduly delayed in introducing their complaints before the Court.” (ibid., 171) 



DOMAC/7: Impact of the ECHR – Annex  154 
 

 

4.6 Impact 

It is not possible to measure impact of the judgments in the same way as in the case 

studies concerning Russia and Chechnya and Turkey and the PKK, as there have to 

date been no domestic prosecutions because of the inter-communal fighting, the military 

intervention and occupation, or the killing of persons by the Turkish/ TRNC forces. 

Regarding missing persons, there may never be any prosecutions as many seem to be 

of the opinion that prosecutions would be at the expense of ever finding the truth. The 

success of the CMP has been dependent on the confidentiality of its procedures. 

Providing the CMP with information is done in a very informal way involving no 

interrogations.  

It may be asked whether the families of victims really desire prosecutions or if they 

would be satisfied with simply discovering the truth. According to the UN-appointed 

Member of the CMP, of those families that have obtained the return of the remains of 

their relatives, the majority are content with knowing what happened while only a 

minority wants prosecutions.1049 There are discussions at the grass-roots level between 

both communities regarding the establishment of some kind of truth and reconciliation 

commission.1050 However, the TRNC authorities believe that such a commission would 

be politically destabilizing. Even if they accept that it has to be done at some point, they 

want to leave it until after the identification of a permanent solution for Cyprus.1051  

 

4.7 Conclusions as to compliance and impact 

As regards missing persons, despite the progress of the Committee on Missing Persons 

in Cyprus (CMP) and the Exhumation and Identification Programme, the work of the 

CMP only deals in part with the requirements of the Convention. According to the Court, 

the CMP’s procedures are not themselves sufficient to meet the standard of an effective 

investigation required by Article 2 of the Convention. The Committee of Ministers has 

also underlined the urgent need for the Turkish authorities to take measures to ensure 

effective investigations. In spite of this, Turkey continues to state that the CMP is the 

most appropriate body for such investigations and that it would not be practical or 

logical, if not futile, to expect Turkey to carry out its own independent investigations in 

addition. Furthermore, Turkey has repeatedly stated that the CMP in the two previous 
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years has become an effective investigative body. This attitude of the Turkish 

government towards the need for additional measures to ensure investigations can only 

be seen as disrespect for the requirements of the Convention and non-compliance with 

the Court’s judgments, at least as far as violations of the procedural obligations arising 

under Articles 2 and 3 of the Convention are concerned. In respect of persons killed by 

Turkish or TRNC security forces, so far two domestic investigations were reopened after 

the Court´s judgments but none of them has lead to a breakthrough as regards 

establishing accountability of the responsible servicemen directly involved in the 

violations or of their superior officers.  

At least as regards the question of missing persons, impact cannot be measured in the 

same way as in the other case studies as no steps have been taken to ensure that 

investigations are conducted into the fate of the missing persons. As regards the more 

recent killings by security forces, apart from a number of relatively minor modifications to 

legislation, very few measures have been taken and the judgments have accordingly 

have had very little impact on the capability of the domestic legal system to carry out 

effective investigations in the future or to ensure prosecution of those responsible. 

Nevertheless, the judgments of the Court have certainly had an impact on Cypriot 

society in general. There is a high-awareness of the Court and the population is familiar 

with the inter-state case of Cyprus v. Turkey, and other cases brought regarding missing 

persons and killings. Property cases, such as Loizidou, which produced a sharp increase 

in the filing of applications with the Court relating to property in Northern Cyprus, have 

contributed to this high awareness and the ruling of the Grand Chamber in Varnava and 

Others v. Turkey is likely to have a similar effect. About 1,500 cases regarding property 

rights violations were recently struck off the docket of the Court in Cyprus by Turkey, in 

light of the recent Demopoulos ruling. Similarly, 447 applications concerning the situation 

in Cyprus are currently pending against Turkey before the Court in which a complaint 

under Articles 2 and/or 3 of the Convention has been raised. 
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5. Case Study: Action of the United Kingdom in 

Northern Ireland 

 

5.1 Introduction 

The interaction between the United Kingdom and the European Court and European 

Commission of Human Rights in the cases arising out of the Troubles in Northern Ireland 

provides a fertile ground for study of the impact of international monitoring and 

adjudication of international human rights on domestic legal processes. The Troubles, a 

prolonged situation of internal unrest characterized by terrorist violence, find their source 

in the long history of British involvement in Ireland. More particularly, they result from the 

sectarian divisions between Catholics, who generally favoured the rejoinder of the 

counties of Northern Ireland with the Republic of Ireland, and Protestants, who were 

generally in favour of the continuation of the status of Northern Ireland as an integral part 

of the United Kingdom. 

Violent actions by the Ulster Volunteer Force (a Loyalist paramilitary group) 

against Catholics, a series of situations of civil unrest and the reaction of the authorities 

to them in the late 1960s and the early 1970s led to a rekindling of Republican 

sentiment. As a result, there was a reactivation of the Provisional Irish Republican Army 

(IRA) and other paramilitary groups dedicated to the reintegration of the counties of 

Northern Ireland into the Republic of Ireland by means of campaigns of terrorist acts. 

The increasing terrorist violence in Northern Ireland in the late 1960s and early 1970s 

led the British and Irish Governments to resort to extrajudicial arrest and detention; at its 

most extreme, between 1971 and 1975, this involved internment by the British 

authorities of suspected members of (predominantly Nationalist) paramilitary groups, 

without charge or trial and without judicial supervision.1052 In 1972, “direct rule” was 

imposed from London and the operation of the Parliament of Northern Ireland was 

suspended.1053 The imposition of direct rule and the practice of internment, as well as 

particular violent instances involving the security forces (in particular the events of 

Bloody Sunday in 1972) resulted in a further sharpening of the existing divisions within 

Northern Irish society, and the stepping up of the Republican terrorist campaign; at the 

same time, the terrorist acts of the IRA led to the re-emergence of Loyalist Protestant 

paramilitary groups, which themselves engaged in acts of violence and terrorism, both 

against the Catholic community, as well as, in some instances, among themselves. Over 
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the course of the Troubles, more than 3,500 persons were killed. The major turning point 

for the calming of the Troubles and the ending of the campaigns of violence by 

paramilitary groups on both sides of the sectarian divide was the political settlement 

entered into by the governments of the United Kingdom and the Republic of Ireland in 

1998, which was endorsed by the major Northern Ireland political parties.1054 

 

5.2 The United Kingdom and the Convention 

The United Kingdom was one of the original signatories to the European Convention, 

having signed on 4 November 1950; it ratified the Convention on 8 March 1951, being 

the first State to do so. The Convention entered into force for the United Kingdom on 3 

September 1951 having obtained the requisite 10 ratifications. However, despite its 

apparent initial enthusiasm for the Convention, the United Kingdom only made the 

declarations accepting the right of individual petition to the Commission and accepting 

the compulsory jurisdiction of the Court under original Articles 25 and 46 of the 

Convention on 14 January 1966. 

Prior to examining the concrete impact of the decisions of the Strasbourg organs upon 

the domestic legal system of the United Kingdom in relation to particular types of 

violations, it is useful to note a number of features of the English and Northern Irish legal 

systems which have mediated the manner in which findings of violations by the 

European Court and Commission have been given effect.  

As a consequence of the strongly dualist attitude of the English (and Northern Irish) legal 

systems in relation to treaties, an unincorporated treaty cannot be directly relied upon by 

an individual before the English or Northern Irish courts.1055 Accordingly, prior to the 

adoption of the Human Rights Act 1998, which renders the majority of the substantive 

rights under the European Convention on Human Rights applicable as a matter of 

domestic law,1056 the scope for direct impact of decisions of the European Court was 

somewhat limited. Nevertheless, even prior to the passing of the Human Rights Act 

1998, some account was taken of the European Convention and decisions of the 

European Court. The effects of the Convention were felt principally in an indirect 

manner, for instance through interpretation of ambiguous legislation in accordance with 

the presumption that Parliament had intended to legislate in accordance with the 
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(No. 2) [1979] Ch. 344 at 378-380; R v. Ministry of Defence, ex parte Smith [1996] QB 517 at 558H (Bingham 
MR)  
1056

 The Human Rights Act 1998 extends to Northern Ireland: see s. 22(6), Human Rights Act 1998. 
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Convention, or through judicial development of the common law in a direction which 

(more or less explicitly) paralleled the Convention.1057  

It is also important to note from the outset that assessing the impact of the jurisprudence 

of the Court upon decisions of the domestic judiciary specifically in relation to the 

situation in Northern Ireland faces a number of problems. First, in a number of cases, by 

the time that cases had made their way through the domestic courts, had been heard by 

the Commission and eventually found their way before the Court, the specific legislation 

at issue had already been repealed, replaced or modified some considerable time 

previously. In particular, as regards the use of the “Five Techniques” in interrogating 

terrorist suspects and the use of internment, both of which were at issue in Ireland v. 

United Kingdom),1058 there had already been a general change of policy as to how best 

to deal with the threat of terrorist violence in Northern Ireland long before the case had 

been heard by the Commission. Nevertheless, in some cases (for instance in relation to 

extraordinary powers of arrest and detention) although the specific legislation in force at 

the time was no longer in force by the time the case was considered by the Court, similar 

language to that impugned before the Strasbourg bodies had been re-enacted. 

Further, as a result of the doctrine of Parliamentary sovereignty, the domestic courts are 

unable to give direct effect to the Convention and jurisprudence of the European Court 

by striking down primary legislation, even where they find that a law directly contravenes 

the Convention.1059 In these circumstances, in many cases the only practicable way in 

which to remedy a breach identified by the European Court is by legislative action; this 

remains the case even after the adoption of the Human Rights Act 1998.1060  

However, despite these limitations arising from the characteristics of the domestic legal 

system, the cases brought before the European Commission and Court concerning the 

Troubles in Northern Ireland have undoubtedly had an important impact on the legal 

system of the United Kingdom. Many of the decisions delivered by the European Court 

                                                 

 
1057

 See e.g., M. Beloff and H. Mountfield, “Unconventional Behaviour? Judicial Uses of the European Convention 
in England and Wales” [1996] EHRLR 467; see also the observation of Lord Bingham in DPP v. Jones [2002] 
UKHL 44; [2003] 1 AC 976, at [13], and the cases referred to in S. Fatima, Using International Law in Domestic 
Courts (Hart, 2005), pp. 345; 353-356. 
1058

 Ireland v. United Kingdom (above n. 295). 
1059

 On the other hand, under the Human Rights Act 1998, the domestic courts are now able to strike down 
secondary/delegated legislation as being inconsistent with or in violation of Convention rights, as given effect by 
the Human Rights Act 1998. 
1060

 In this regard, although the domestic courts are required by s 2 Human Rights Act 1998 to take account of 
decisions of the European Court in relation to any question concerning a right under the Convention, and by s. 3 
to read legislation so as far as possible compatibly with the Convention rights, the position has not fundamentally 
changed where primary legislation is unambiguously in conflict with the requirements of the Convention; in such a 
situation, the most that the courts can do is make a declaration of incompatibility pursuant to s. 4, which has no 
effect on the continued validity and applicability of the legislation, or on the situation of the claimant. Further, the 
fact of an adverse ruling by the European Court produces no effects as a matter of English law, despite the 
obligation on the United Kingdom as a matter of the international law of State responsibility to make reparation for 
the violation, including, where appropriate, by ensuring restitutio in integrum: see, e.g., R v. Lyons [2002] UKHL 
44; [2003] 1 AC 476. 
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in relation to claims coming from Northern Ireland related to the Troubles remain leading 

cases on the issues with which they deal and, as such, have been referred to in other 

contexts once the unrest in Northern Ireland had subsided.1061 

 

5.3 The European Court and the Troubles in Northern 
Ireland 

Viewed as a whole, the decisions of the European Court and Commission arising out of 

the Troubles in Northern Ireland have had a profound impact on the law of the United 

Kingdom. At the height of the Troubles, between the early 1970s and the 1998 Good 

Friday agreement (a period which commenced shortly after the United Kingdom’s 

acceptance of the jurisdiction of the European Commission and Court in 1966), there 

was a steady stream of applications against the United Kingdom, in particular 

challenging the exercise of the extraordinary police powers adopted in order to deal with 

the unrest and sectarian violence which engulfed Northern Ireland. Even after the Good 

Friday Agreement, the Troubles have been the ultimate source of important changes in 

the law of the United Kingdom. The delayed impact in this regard is at least in part due 

to the time it took for cases to reach judgment by the Court, including the requirement of 

exhaustion of domestic remedies. Further, what may be seen as a “second generation” 

of cases resulting from the Troubles have concerned the adequacy of investigations into 

newly-emerging allegations of involvement and/or complicity of members of the security 

forces in sectarian murders committed at the height of the Troubles. The impact of these 

cases is still yet to be fully felt, but they have resulted in important changes in relation to 

both the system of coroner’s inquests and in the way in which internal investigations 

within the police are carried out.1062 

The ongoing Troubles during the 1970s and 1980s led to a sequence of cases being 

brought before the European Commission and European Court against the United 

Kingdom. The reaction of the United Kingdom in many of the cases in which violations 

were found to have occurred discloses a form of dialogue, in which the United Kingdom 

took note of and internalized the rulings of the Court relating to the manner in which it 

was dealing with the threat posed by terrorism in Northern Ireland. However, in other 

cases, the United Kingdom signally failed to give effect to decisions of the Court; for 

instance, in response to the finding of violation of Article 5 of the Convention as a result 
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 Although outside the scope of this study, see, e.g., the decision of the House of Lords in A and Others v. 
Secretary of State for the Home Department; X and another v. v. Secretary of State for the Home Department 
[2004] UKHL 56; [2005] 2 AC 68; [2005] 2 WLR 87 in relation to the permissibility of the derogation from Art. 5 
permitting indefinite detention of foreign nationals suspected of involvement in terrorism who could not be 
deported. The judgments in the House of Lords made extensive reference to, inter alia, the decisions of the 
European Court relating to the United Kingdom’s previous derogation to Art. 5 made following the decision of the 
European Court in Brogan.  
1062

 Although cf. the decision of the House of Lords in In Re McKerr [2004] UKHL 12; [2004] 1 WLR 807.  
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of the extra-judicial detention of terrorist suspects in Brogan and Others v. United 

Kingdom,1063 the response of the United Kingdom was to maintain the powers in question 

and to enter a derogation under Article 15 of the Convention in respect of its obligations 

under Article 5(3).1064 By doing so, the United Kingdom took a conscious decision to 

attempt to insulate future action from review by the Court, rather than to modify its 

domestic law and practice. The Court subsequently upheld the validity of the 

derogation.1065 In these latter instances, the experience in Northern Ireland demonstrates 

and provides examples of both the limitations of international adjudication of human 

rights claims in situations of emergency and the problems of enforcement in the 

international sphere more generally. 

The cases against the United Kingdom taken to Strasbourg under the European 

Convention in relation to the Troubles in Northern Ireland can be broadly divided into two 

groups: 

(1) cases concerning alleged breaches of Convention rights as a result of the 

actions of State agents (as well as connected procedural failings in relation 

to the investigation of such breaches); 

(2) cases concerning killings by sectarian groups, in relation to which it is 

alleged that the State breached its positive procedural obligations of 

investigation. 

In relation to the first category of cases, the vast majority of cases dealt with alleged 

infringements by the United Kingdom of the right to liberty and associated guarantees in 

the context of operational anti-terrorism enforcement measures,1066 or with violations of 

other rights in the context of the criminal justice system following arrest, charge and 

conviction. 1067  That said, there have been a number of cases concerning alleged 

violations of either the right to life or the prohibition of torture and other ill-treatment by 

State agents. Quite apart from the ill-treatment of suspected terrorist detainees at issue 

in the landmark case of Ireland v. United Kingdom,1068 certain incidents of violence by 
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 Brogan and Others v. United Kingdom (App. no. 11209/84, 11234/84, 11266/84 and 11386/85), Series A no. 

145-B. 
1064

 For the derogation, see Yearbook of the ECHR, vol. 31 (1988), pp. 15-16. 
1065

 See Brannigan and McBride v. United Kingdom (App. no. 14553/89 and 14554/89), Series A no. 258-B; the 
continued validity of the derogation was upheld in Marshall v. United Kingdom (dec) (App. no. 41571/98), ECtHR 

10 July 2001. 
1066

 See, e.g., before the Court: Brogan and Others v. United Kingdom (above n. 1063)); Fox, Campbell and 
Hartley v. United Kingdom (App. no. 12244/86, 12245/86 and 12383/86), Series A no. 182; Brannigan and 
McBride v. United Kingdom (above n. 1065); Murray v. the United Kingdom (App. no. 14310/88), Series A no. 
300-A; O’Hara v. United Kingdom (App. no. 37555/97), ECtHR 2001-X. 
1067

 See, e.g., Campbell and Fell v. United Kingdom (App. no. 7819/77 and 7878/77), Series A no. 80 (fairness of 
internal prison disciplinary proceedings; interference with correspondence of prisoners, and access to legal 
advice); John Murray v. United Kingdom (App. no. 18731/91), Reports 1996-I (presumption of innocence and 
permissibility of court drawing adverse inferences from silence of defendant); Brennan v. United Kingdom (App. 
no. 39846/98), Reports 2001-X (consultation with solicitor in presence of police officer). 
1068

 Ireland v. United Kingdom (above n. 295). 
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State agents stand out, for instance the infamous “Death on the Rock” case concerning 

the shooting by British paratroopers of three terrorist suspects in Gibraltar.1069 The group 

of cases relating to the alleged “shoot to kill” policy of the Royal Ulster Constabulary1070 

are obviously of a different character, although the Court refused to be drawn into an 

examination of that question. On the other hand, other incidents of lethal use of force by 

State agents, for instance the infamous “Bloody Sunday” shootings of civilians by 

members of the British Army in 1972, resulted in complaints to the Strasbourg organs 

which were unsuccessful.1071  

With regard to the second category of cases outlined above, in the absence of any 

suggestion of involvement of State agents in those incidents, the violent actions of the 

various sectarian paramilitary groups in Northern Ireland in the context of the terrorist 

campaigns do not as such directly engage the responsibility of the United Kingdom 

under the European Convention for the acts in question; prosecution and punishment of 

those crimes committed by private actors is a question of enforcement of domestic 

criminal law, although issues may be raised in relation to the positive obligation of the 

State to carry out an effective investigation into killings by private groups and individuals. 

In addition to the two broad categories of cases identified above, there is what may be 

seen as an additional or hybrid group of cases, concerning killings by sectarian groups in 

relation to which it is alleged that State agents were in some way complicit. A number of 

cases of this type have recently been brought before the Court on the basis of the 

alleged failure by the authorities to adequately investigate allegations from a particular 

source that members of the British security services in Northern Ireland were involved in 

paramilitary groups or otherwise complicit in sectarian killings. 1072  However, in those 

cases the Court has limited itself to finding breaches of the procedural obligations under 

Article 2 specifically in relation to investigations of the allegations of complicity, and has 
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 McCann and Others v. the United Kingdom (App. no. 18984/91), Series A no. 324. 
1070

 McKerr and Others v. United Kingdom (App. No. 28883/95), Reports 2001-III; Hugh Jordan v. United 
Kingdom (App. No. 24746/94), judgment of 24 May 2001; Kelly and Others v. United Kingdom (App. No. 
30054/96); judgment of 24 May 2001; and Shanaghan v. United Kingdom (App. no. 37715/97), ECtHR 24 May 
2001, discussed further below, Section 4.1, text accompanying n. 1084 onwards.  
1071

 The events of “Bloody Sunday” formed the basis one of the complaints originally brought by the Irish 
Government in the Ireland v. United Kingdom case before the European Commission; the Commission held that 
the complaint was inadmissible on the basis that there was no substantial evidence of an administrative practice 
consisting of a failure to protect life and that the domestic remedies available in Northern Ireland in respect of 
these deaths had not been shown to have been exhausted: Ireland v. United Kingdom (dec) (App 5310/71) 
EComHR (1972); Yearbook of the ECHR, vol. 15, p. 76 at pp. 240-242. A subsequent application brought by the 
relatives of 13 of the victims in 1994 alleging a violation of Art. 2 as a result of the killing of their relatives and the 
failure by the Government to conduct an effective investigation was declared inadmissible by the Commission on 
the basis of a failure to comply with the six-month rule: McDaid and Others v. United Kingdom (dec) (App. no. 

25681/94), ECtHR 9 April 1996. A Tribunal of Inquiry under the chairmanship of the Lord Chief Justice was set up 
immediately after the events of Bloody Sunday; see Report of the Tribunal appointed to inquire into the events on 
Sunday, 30th January 1972, which led to loss of life in connection with the procession in Londonderry on that 
day. HC 220; HL 101(1972) (the “Widgery Report”). A further judicial inquiry was commenced in 1998 under the 

chairmanship of a judicial member of the House of Lords (Lord of Appeal in Ordinary), Lord Saville; its report is 
expected in late 2009. 
1072

 See the cases discussed below, in relation to under Art. 2. 
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refused to be drawn into investigating the truth of the allegations of whether State agents 

were in fact involved or whether the actual killings might therefore be attributable to the 

United Kingdom for the purposes Article 2. A final preliminary point to be made is that 

the sectarian violence in Northern Ireland has never realistically been suggested to be 

anything other than (serious) civil unrest. In particular, the level of violence never rose to 

the level characterising a non-international armed conflict. 1073  Accordingly, alleged 

violations of fundamental rights do not fall to be considered under international 

humanitarian law, but on the basis of international human rights law alone. 

 

5.4 Approach of the case study  

The present case study deals exclusively with those relevant violations of Articles 2 and 

3 ECHR in relation to which cases have been brought before the European Commission 

and Court. In the context of each of the major substantive typologies of violations (ill-

treatment and killings) arising in the context of the Troubles, preliminary consideration is 

given to the development of the relevant standards by the European Commission and 

the European Court in the context of cases brought against the United Kingdom in 

relation to Northern Ireland. Moving from the shortcomings identified by the Convention 

bodies, consideration will be given to the measures adopted by the United Kingdom by 

way of compliance with judgments of the Court identifying violations of the Convention 

and the recommendations and resolutions of the Committee of Ministers in supervision 

thereof; in this latter regard, the possibility must be borne in mind that, at least in some 

areas, the United Kingdom modified its legislation or practice, even before the 

Commission or Court had identified a violation.1074  

In relation to each measure, the study will also consider the broader question of the 

particular impact which those decisions have had on the United Kingdom legal system. 

In this regard, in consideration of the scope of the research project, the notion of impact 

is to be understood narrowly, as involving exclusively those consequences of the 

judgments which are relevant to prosecutions of those responsible for the particular type 

of violation under consideration. This may be the case not only in circumstances in 

which a particular judgment of the Court has resulted in the adoption of legislation by 

way of compliance therewith by the United Kingdom, such legislation being generally 

applicable for the future, but also to the extent that a decision of the Court may be relied 
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 Cf. W. Abresch, “A Human Rights Law of Armed Conflict: The European Court of Human Rights in 
Chechnya”, EJIL, vol. 16 (2005), 741. 
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 See for instance the modification of the position of the United Kingdom government regarding use of the Five 
Techniques in questioning of terrorist suspects, at issue in Ireland v. United Kingdom (above n. 295); the 
modification appears to have been motivated as much by domestic public opinion following the publication of the 
Compton and Parker Reports, as by the prospect of the finding of a violation by the Commission or Court. 
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upon by the domestic courts in interpreting existing legislation, or in developing the 

common law in other cases, whether or not of precisely the same type.1075 

 

5.5 Measures adopted consequent upon findings of 
violation of Article 2 

There have been a number of applications brought before the Commission and the 

Court alleging violations of the right to life by the security forces in the context of anti-

terrorism operations related to Northern Ireland. Some of these applications have 

concerned instances of the deliberate, targeted use of lethal force against terrorist 

suspects, while others have concerned the use of force by State agents in situations of 

unrest and rioting, resulting in death.1076 Further, there have been a number of cases in 

which the applicants relied upon the United Kingdom’s positive procedural obligations 

under Article 2 in alleging that the investigations into the deaths of their relatives 

(whether at the hand of the security forces, or at the hands of members of sectarian 

groups), were insufficient.1077 

Perhaps the most notorious case brought against the United Kingdom under Article 2 is 

McCann and Others v. United Kingdom (sometimes referred to as the “Death on the 
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 See, e.g., the decision of the House of Lords in R (on the application of Middleton) v. West Somerset 
Coroner’s Court [2004] UKHL 10; [2004] 2 AC 182; [2004] 2 WLR 800, in relation to the extent of the powers of a 
Coroner’s Court to make findings as to the circumstances in which a person had died; in reaching its decision, 
the House of Lords referred extensively to the decision of the European Court in Hugh Jordan v. United Kingdom 
(above n. 1070). 
1076

 As noted above, the “Bloody Sunday” massacre formed part of the complaint originally submitted by the 
Government of the Republic of Ireland in Ireland v. United Kingdom, although the Commission declared that part 
of the application inadmissible, while individual complaints brought by family members of a number of the victims 
were declared inadmissible by the Commission for failure to comply with the six-month rule; see  above n. 1071.  
1077

 In addition, there have been a number of cases in which applicants attempted to invoke the United Kingdom’s 
procedural obligations under Art. 2 in order to complain of an alleged lack of investigation by the United Kingdom 
of incidents in the Republic of Ireland, or a lack of cooperation by the United Kingdom in relation to investigations 
or inquests in the Republic of Ireland in relation to terrorist atrocities. Such applications have been dismissed as 
inadmissible: see e.g., Patrick Doyle v. the United Kingdom (dec) (App. no. 36157/97), ECtHR 6 July 1999; Byrne 
v. United Kingdom (dec) (App. no. 36158/97), ECtHR 6 July 1999; P.A. v. United Kingdom (dec) (App. no. 
36159/97), ECtHR 6 July 1999; Grace v. United Kingdom (dec) (App. no. 36160/97), ECtHR 6 July 1999; Massey 
v. United Kingdom (dec) (App. No. 36161/97), ECtHR 6 July 1999 (all declared inadmissible on the basis of a 
failure to comply with the six-month rule); O’Loughlin v. United Kingdom (dec) (App. no. 23274/04), ECtHR 25 
August 2002 (failure to comply with the six-month rule); and Cummins and others v. United Kingdom (dec) (App. 
no. 27306/05), ECtHR 13 December 2005 (doubts raised as to compliance with the six month rule, and in any 
case, no proof on facts of a failure to cooperate). Despite the finding of inadmissibility by the Court in O’Loughlin, 

it may be noted that the Court observed that “where suspected perpetrators of a bombing attack carried out 
elsewhere are known to be present within the jurisdiction of a Contracting State, and evidence of a criminal 
offence may be secured, the fundamental importance of Art. 2 requires that the authorities of that State of their 
own motion take effective measures in that regard. Otherwise, those indulging in cross-border attacks will be able 
to operate with impunity and the authorities of Contracting State where the unlawful attacks have taken place will 
be foiled in their own efforts to protect the fundamental rights of their citizens. The nature and scope of those 
measures will, inevitably, depend on the circumstances of the particular case and it is not appropriate for the 
Court to attempt to be more specific in this decision”; further, the Court expressly refrained from expressing a 
view on the issue of “whether, or to what extent, Art. 2 could impose an obligation on one Contracting State to co-
operate with inquiries or hearings conducted within the jurisdiction of another Contracting State concerning the 
use of unlawful force resulting in death”. 
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Rock” case) concerning the shooting of three members of the Provisional IRA by British 

soldiers in Gibraltar in 1988.1078 The three victims had been under surveillance by the 

British security services, which had received information to the effect that they were 

planning an attack in Gibraltar. On the day of the shootings, the security forces feared 

that they had in fact planted a car bomb near a military barracks; the three victims were 

followed and then shot by soldiers, who, on the basis of the intelligence available, feared 

that they were about to detonate the bomb. The applicants, the relatives of the victims 

and representatives of their estates, raised various issues under Article 2. In particular, 

they claimed a violation of Article 2 on the basis that the use of lethal force and had not 

been “no more than absolutely necessary”, as required by Article 2(2) of the Convention; 

in that regard, they alleged, inter alia, that there had been an premeditated plan on the 

part of the security services to shoot the victims, as part of which they were intentionally 

permitted to enter Gibraltar, or alternatively that there had been flaws in the assessment 

of the intelligence and in the planning of the operation. They further alleged that the law 

of Gibraltar regulating the use of lethal force was inadequate, and that the investigation 

into the shootings had been flawed.  

The Court rejected the applicants’ submission that there was evidence of premeditation, 

or a plot to kill the victims;1079 it further found that in the circumstances of the operation, 

the soldiers who had fired the shots had honestly held the view that it was necessary to 

use lethal force and that, on that basis, there had not been any breach of Article 2.1080 

However, the Court, by ten votes to nine, found that there had been a violation of Article 

2, insofar as the use of force had not been “no more than absolutely necessary” as 

required by Article 2(2). That conclusion was reached on the basis that the three 

suspects could have been prevented from entering Gibraltar, that there had been flaws 

in the planning and conduct of the operation – in particular as regards the assessment of 

the accuracy of the intelligence received – and that a decision had been taken that the 

operation should be carried out by soldiers who were trained to shoot to kill and whose 

reflex reactions therefore did not include an assessment of whether merely wounding the 

victims might have been sufficient.1081  

Despite the finding of a violation of Article 2, the Court refused to award damages by 

way of just satisfaction, observing that “having regard to the fact that the three terrorist 

suspects who were killed had been intending to plant a bomb in Gibraltar, the Court 

does not consider it appropriate to make an award under this head”.1082 Nevertheless the 

applicants were awarded a sum in respect of their legal costs and expenses. When the 
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matter came before the Committee of Ministers, having verified that the United Kingdom 

had paid the sums ordered by the Court in the judgment and taken note of the 

information provided by the United Kingdom, the Committee concluded its consideration 

of the matter.1083 

A further group of six cases relating to Article 2 were decided by the Court between 2001 

and 2003. The first cluster of four cases (McKerr, Hugh Jordan, Kelly and Shanaghan), 

decided together in 2001, related to fatal shootings of the victims by police officers in 

Northern Ireland.1084 In each of the cases, the relatives of the victims alleged that there 

had been a disproportionate use of force by the security services, in breach of Article 2, 

resulting in the death of their relatives and in particular, they alleged that there had been 

a “shoot-to-kill” policy in force at the relevant time. Further, they claimed that there had 

been delay and other inadequacies in the investigation into the death of their family 

members, in breach of the positive obligations incumbent on the United Kingdom under 

Article 2. 

In relation to the first issue, in each of the cases the Court held that, although it was not 

disputed that the victims had been killed by the security forces, the question of whether 

the killing of the victim in each case had been lawful was a matter which was still the 

subject of proceedings before the domestic courts and there were a number of factual 

issues which remained unresolved. In the circumstances, the Court was not prepared to 

undertake that fact-finding mission itself, but opined that it should be left to the 

proceedings in the domestic courts.1085 Further, in rejecting the applicants’ claim that 

there had existed a “shoot-to-kill” policy, the Court stated that it was not prepared to 

embark on “an analysis of incidents over the past thirty years with a view to establishing 

whether they disclose a practice by security forces of using disproportionate force”.1086 

On the other hand, in relation to the procedural limb of Article 2, the Court held that there 

had been various deficiencies in the investigations carried out into the shootings, 

including the lack of independence of the officers carrying out the initial police 

investigations, as well as deficiencies resulting from the manner in which the inquests 

had been conducted. On that basis, it found violations of Article 2 in its procedural 

aspect in each of the cases. 

The group of four judgments from 2001 was swiftly followed by two other decisions. In 

McShane v. United Kingdom, the Court held that there had been a violation of the 

procedural obligations incumbent upon the United Kingdom under Article 2 as a result of 
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 Committee of Ministers Resolution DH(96)102 of 22 March 1996 concerning the case of McCann and Others 
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 McKerr and Others v. United Kingdom (above n. 1070); Hugh Jordan v. United Kingdom (above n. 1070); 
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defects in the investigation of the death of the applicants’ relative who was crushed by 

an army armoured personnel carrier during a civil disturbance in Northern Ireland in 

1996.1087 Finucane v. United Kingdom concerned the killing of the applicant’s husband by 

a paramilitary group in 1989, in relation to which the applicant alleged that there had 

been inadequate investigation of new allegations of collusion between the security 

forces and the paramilitary group. 1088  The Court again held that there had been a 

violation of the United Kingdom’s procedural obligations under Article 2 as the result of 

the inadequate investigation of the allegations of collusion.1089 The six cases identified a 

number of recurring issues relating to the procedure for the investigation and inquests 

into deaths in Northern Ireland involving the security forces. In particular, recurring 

issues arose as to: the lack of independence of the police investigations into the deaths; 

the lack of reasonable expedition of the police investigation; the lack of sufficient public 

scrutiny and information provided to the victims’ families as to decisions not to 

prosecute; the inadequacy of the inquest procedure in securing a prosecution in respect 

of any relevant criminal offence; the limited scope of the inquest; the non-compellability 

as witnesses of members of the security forces who had carried out the shootings; the 

non-disclosure of witness statements to the families of the victims prior to the giving of 

live evidence by the witness, resulting in an inability to adequately prepare or participate; 

the issuing of public interest immunity certificates by the Government in relation to 

certain documents, which restricted the ability of the inquest from examining relevant 

issues; and a lack of promptness and reasonable expedition of the inquest 

proceedings.1090  

The six cases were dealt with together by the Committee of Ministers. The measures 

and matters relied upon by the United Kingdom as showing compliance with the 

judgments prior to the first Interim Resolution of the Committee in 2005 included: 

a) the creation of “calling in” arrangements for police investigations, whereby 

an investigation in Northern Ireland could be conducted by officers from another 

force;1091 

b) the creation of a Serious Crimes Review Team to examine historic 

unresolved cases in Northern Ireland;1092 
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 McShane v. United Kingdom (App. no. 43290/98), ECtHR 28 May 2002; the Court also found a violation of 
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c) a change in practice relating to the provision of reasons by the Director of 

Public Prosecutors in certain categories of cases where a decision was taken not 

to prosecute, such that reasons would be provided to the families;1093 

d) court decisions, including in particular the decision of the House of Lords 

in R (on the application of Middleton) v. West Somerset Coroner’s Court,1094 

which, relying, inter alia on the decision of the European Court in Hugh Jordan,1095 

had held that in the light of Article 2, the relevant procedural rules governing 

inquests were to be interpreted as meaning that a coroner’s jury was able to rule 

not only how a person had died, but also in what circumstances; 

e) the entry into force of the Human Rights Act 1998; the fact that a coroner 

was a public authority within the meaning of the Act; and that it was therefore 

unlawful for a coroner to act in a manner incompatible with Article 2. As a 

consequence, the United Kingdom stated, that “if an issue is now raised at an 

inquest which, under Article 2 of the Convention, ought to be the subject of 

investigation (such as an allegation of collusion by the security forces), it is the 

duty of the coroner to act in a manner compatible with Article 2 and in particular 

to ensure that the scope of the inquest is appropriately wide”;1096 

f) the adoption of changes in the rules of procedure for inquests, so as to 

make witnesses suspected of involvement in a death (including members of the 

security services) compellable to appear to give evidence (although they can not 

be forced to give self-incriminating answers);1097  

                                                 

 
1093

 See ibid. In relation to Northern Ireland, see also the Public Prosecution Service for Northern Ireland, Code 
for Prosecutors, available at <www.ppsni.gov.uk>, § 4, in particular § 4.12.4: “the Prosecution Service recognises 
that there may be cases arising in the future, which it would expect to be exceptional in nature, where an 
expectation will arise that a reasonable explanation will be given for not prosecuting where death is, or may have 
been, occasioned by the conduct of agents of the State. Subject to compelling grounds for not giving reasons, 
including duties under the Human Rights Act 1998, the Prosecution Service accepts that in such cases it will be 
in the public interest to reassure a concerned public, including the families of victims, that the rule of law has 
been respected by the provision of a reasonable explanation. The Prosecution Service will reach a decision as to 
the provision of reasons, and their extent, having weighed the applicability of public interest considerations 
material to the particular facts and circumstances of each individual case.” In relation to England and Wales, see 
the Code of Practice for Crown Prosecutors, available at 
<http://www.cps.gov.uk/publications/docs/code2004english.pdf>, § 2.6 (applicability of the Human Rights Act 
1998); The Prosecutor's Pledge (21 October 2005), available at 
<http://www.cps.gov.uk/publications/prosecution/prosecutor_pledge.html>; The Code of Practice for Victims of 
Crime (4 April 2006), available at <http://www.cps.gov.uk/victims_witnesses/victims_code.pdf>, §§ 7.4, 7.6 and 
7.7. 
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 R (on the application of Middleton) v. West Somerset Coroner’s Court [2004] UKHL 10; [2004] 2 AC 182; 
[2004] 2 WLR 800; for a more recent application, see also R (on the application of Smith) v. Assistant Deputy 
Coroner for Oxfordshire, [2008] 3 WLR 1284.  
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 Resolution DH(2005)20 (above n. 1090), Appendix I. 
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 See the Coroners (Practice and Procedure) (Amendment) Rules (Northern Ireland) 2002 (SI 2002/37), 
amending the Coroners (Practice and Procedure) Rules (Northern Ireland) 1963 (S.R. & O. (above n.I.) 1963 No. 
199). On the impact of the amendments on inquests relating to killings by the security forces, see, e.g., BBC 
News, “Policeman given inquest summons”, 8 March 2002 (available at 
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g) changes in practice relating to the disclosure of witness statements for 

inquests, such that the families of victims were given access to such statements 

prior to live evidence being given, thereby allowing adequate preparation and 

participation;1098 

h) new judicial decisions and changes in practice in relation to withholding of 

material issued by government departments on the basis of public interest 

immunity certificates;1099 as a result of these modifications of the law, documents 

are no longer withheld on the basis of particular broad classes of documents and 

the final decision as to whether material is subject to disclosure is now decided 

by the court or coroner; 

i) changes in the rules and practice relating to legal aid so as to allow the 

granting of financial assistance on an ex gratia basis to the families of victims, in 

order to permit the provision of legal representation to the families and relatives 

of the deceased in the coroner’s court;1100 

j) various steps taken to ensure that inquest proceedings are commenced 

promptly and pursued with reasonable expedition, including the appointment of 

additional coroners in Northern Ireland, including the appointment of additional 

Deputy Coroners in Northern Ireland, and the initiation of a review of the entire 

system of Coroner’s Courts.1101 

 

In Interim Resolution DH (2005) 20 of 23 February 2005, the Committee of Ministers 

took note of the general measures adopted by the United Kingdom in compliance with 

the judgments, and resolved to continue with its supervision of compliance.1102  

In relation to the individual measures required, the United Kingdom had provided details 

of the situation in relation to the case of each of the applicants. It also stated its position 

that, in the absence of fresh evidence, no further inquest was required in relation to the 

case of McKerr and that the case of Finucane would be the subject of further 

investigation under a new system of inquiries to be created by fresh legislation. In 

relation to the McKerr case, the United Kingdom also set out its position, relying on the 

decision of the House of Lords under the Human Rights Act in the domestic litigation to 

the effect that there was no continuing breach of Article 21103 and that any obligation to 
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 See Resolution DH(2005)20 (above n. 1090), Appendix I. 
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 In particular the decision of the House of Lords in R (ex parte Wiley) v. Chief Constable of Nottinghamshire 
Constabulary [1995] 1 AC 274; [1994] 3 WLR 433. 
1100
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 See In Re McKerr [2004] UKHL 12; [2004] 1 WLR 807.  
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hold an investigation arose solely under Article 46 as a consequence of the UK’s 

obligation to comply with judgment of the Court.1104 

In response, in Interim Resolution DH (2005) 20, the Committee of Ministers took note of 

“the information provided by the government of the respondent State regarding individual 

measures to erase the consequences of the violations”, and recalled 

[…] the respondent State’s obligation under the Convention to conduct an 
investigation that is effective “in the sense that it is capable of leading to a 
determination of whether the force used in such cases was or was not justified in the 
circumstances and to the identification and punishment of those responsible’, and the 
Committee’s consistent position that there is a continuing obligation to conduct such 
investigations inasmuch as procedural violations of Article 2 were found in these 
cases.1105  

 

The Committee of Ministers concluded that further general and individual measures 

were required and therefore resolved to pursue its consideration of the matters. 1106 

Further consideration was given to the question of compliance at the 948th (DH) meeting 

of the Committee of Ministers in November 2005, at which point the Committee of 

Ministers adopted a further Interim Resolution by which it concluded its examination of a 

number of the general measures at issue, including: the role of the inquest procedure in 

securing a prosecution in respect of any criminal offence; issues relating to the scope of 

examination of inquests; questions relating to the compellability of witnesses at inquests; 

the issues relating to disclosure of witness statements prior to the appearance of a 

witness at the inquest; and issues relating to legal aid to permit representation of the 

victim’s family.1107  

A further Interim Resolution was adopted on 6 June 2007.1108 In the second Interim 

Resolution, having taken note of the matters consideration of which had been concluded 

in November 2005, the Committee assessed the further information provided by the 

United Kingdom as to the outstanding general measures.1109  

As to the practice of “calling in” outsider investigators, the Committee took note of the 

information provided by the United Kingdom in relation to its practice in that regard, 

including the role of the Office of the Police Ombudsman for Northern in relation to 

complaints regarding police investigations of deaths at the hands of the security forces, 

and invited the government to provide the Committee of Ministers with a copy of the 
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report of the Police Ombudsman and the response of the authorities as to its contents. A 

similar approach was taken in relation to the defects identified in police investigations.1110 

The Committee took particular note of the creation in late 2005 of the Historical 

Enquiries Team (HET) within the SCRT, a special independent investigative unit with 

power to reinvestigate historical unresolved cases relating to the security situation in the 

period between 1968 and 1998. The HET has a particular mandate to conduct the 

investigations using a “family-centred” approach, working in close cooperation with the 

families of the victims to resolve issues of particular concern to the families. 

As to the question of the level of public scrutiny of decisions of the Director of Public 

Prosecutor not to proceed in particular cases, the Committee of Ministers took note of 

the fact that a new Code for Prosecutors had in the meantime been brought into force 

setting out the policy of the Prosecution Service in relation to decisions not to prosecute 

where State agents were implicated in a death,1111 as well as the fact that such decisions 

were open to judicial review.1112 On that basis, the Committee of Ministers closed its 

consideration of that aspect of the case. 1113 

In relation to the issue of the non-disclosure of documents on the basis of public interest 

immunity certificates, having taken note of the information provided by the United 

Kingdom government, in particular the fact that claims to immunity were now decided by 

the courts, the Committee of Ministers likewise concluded its consideration of that aspect 

of the cases.1114 

Despite the modifications to the staffing levels and the reform of the Coroner’s Service in 

Northern Ireland, the Committee stated that it retained some concerns as to the length of 

inquest proceedings as well as to their prompt conclusion and therefore requested to be 

kept informed in that regard.1115 Finally, as to the overall effect of the various measures 

adopted in relation to the situation in Northern Ireland, the Committee was satisfied with 

the measures in question and therefore also closed its consideration of that aspect of the 

cases.1116 

As concerns individual measures, the United Kingdom maintained its position that the 

obligations of investigation in relation to deaths incumbent upon it arose out of Article 46 

of the Convention, rather than directly as a continuing obligation under Article 2.1117 As to 

the measures actually taken in each of the cases, the United Kingdom Government 
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stressed the difficulties involved in conducting investigations, and further noted that 

investigations were under way.1118 

By contrast to the satisfaction expressed with the majority of the general measures 

adopted by the United Kingdom, the Committee of Ministers has been much less 

impressed by the measures taken by the United Kingdom in relation to the individual 

cases. In that regard, in 2007 the Committee expressed its regret that “progress [had] 

been limited and that in none of the cases an effective investigation [had] been 

completed”.1119 It urged the United Kingdom “to take, without further delay, all necessary 

investigative steps in these cases in order to achieve concrete and visible progress.”1120 

The United Kingdom’s compliance with the judgments was next considered at the 1020
th
 

meeting in March 2008. In light of the measures taken by the United Kingdom, the 

Committee decided to close its consideration of the general measures adopted to 

remedy the fact that inquest proceedings had not commenced promptly and were not 

pursued with reasonable expedition. 1121  The outstanding questions after the 1020
th
 

meeting therefore, as regards general measures, concerned the adoption of effective 

general measures aimed at preventing new, similar violations relating to the lack of 

independence of police investigators investigating an incident from the officers 

implicated in the incident itself, as well as the issue relating to defects in the police 

investigation. In relation to individual measures the question of the adoption of individual 

measures to erase the consequences of the violations found for each of the applicants 

likewise remained outstanding.1122 

At its meeting in early December 2008, the Committee took note of the further 

information submitted by the United Kingdom in relation to the actions undertaken in 

relation to the outstanding matters relating to compliance with the judgments of the 

Court,1123 including in particular the provision of the report of the Police Ombudsman, 

and the ongoing work of the HET.1124 It resolved to resume consideration of the matter at 

its 1051st meeting scheduled for 17-19 March 2009 “[…] in the light of a draft Interim 

resolution to be prepared by the Secretariat taking stock of the measures taken so far, 

with a view to closing some of the issues raised in Interim Resolution 
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CM/ResDH(2007)73, on the basis of the memorandum, and other outstanding measures 

to be taken”.
1125

  

The extent of compliance by the United Kingdom was next considered at the meeting 

held in March 2009, at which the Committee of Ministers adopted a further Interim 

Resolution.1126 The United Kingdom provided additional information in addition to that 

previously provided for the meetings in March and December 2008. 1127  As regards 

general measures, the government gave notice that a 12 week consultation on the 

Police Ombudsman’s Five Year Review had started on 11 December 2008 and ended 

on 5 March 2009.1128 As to the individual measures, the United Kingdom once again 

provided detailed information as to the situation in relation to each of the cases, 

including: legal action taken on behalf of the family in Hugh Jordan challenging a 

decision by the coroner in relation to anonymity/screening of the identity of police 

witnesses, as a result of which it was not likely that the inquest would commence before 

June 2009; the carrying out of further enquiries by the HET in relation to the case of 

Kelly and others; ongoing proceedings in McKerr; the fact that the HET had completed 

its enquiries and was in the process of preparing its final report in the case of 

Shanaghan; the fact that a verdict had been delivered on 4 July 2008 in the inquest in 

relation to McShane, the fact that the inquest had established the facts concerning the 

incident in which Mr McShane died, and that the coroner had referred evidence relating 

to the possible commission of criminal offences to the Director of Public Prosecutions for 

Northern Ireland on 30 January 2009 and the Director of Public Prosecutions was 

considering the matter and had requested further information from the coroner.1129 No 

additional information was provided as to the case of Finucane.  

As regards the general measures adopted, the Committee of Ministers took note of the 

publication of the report of the Police Ombudsman and the consultation exercise, and 

invited the Government to provide its response to the report. On the basis of the 

information previously provided by the Government, the Committee also took note of the 

work of the HET, and, although noting that the HET’s work was taking longer than 
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anticipated, decided to close its examination of the issue “as the HET has the structure 

and capacities to allow it to finalise its work”.1130 

At the outset of the section of the Resolution relating to individual measures, the 

Committee of Ministers recalled the obligation of the United Kingdom to conduct an 

effective investigation “capable of leading to a determination of whether the force used 

was or was not justified in the circumstances and to the identification and punishment of 

those responsible” and that this obligation was “not an obligation of result, but of 

means”.1131 The Committee then went on to note that it had “consistently noted that there 

is a continuing obligation to conduct effective investigations inasmuch as procedural 

violations of Article 2 were found by the Court”. This appears to be an attempt to find a 

compromise between the conflicting positions of the United Kingdom, which had insisted 

that any obligation of investigation arose solely under the obligation to comply with a 

judgment under Article 46, and the Committee in its previous resolutions, which had 

affirmed that the obligation was a continuing one under Article 2.1132  

In relation to the cases of Hugh Jordan, Kelly and Others, McKerr and Shanagan, having 

noted with concern that progress as concerns individual measures had been limited (in 

particular in relation to the case of Hugh Jordan), the Committee again “strongly urge[d]” 

the United Kingdom “to take all necessary measures with a view to bringing to an end, 

without further delay, the ongoing investigations while bearing in mind the findings of the 

Court in these cases”.1133 In relation to McShane, having noted the rendering of a verdict 

in the inquest which had established the circumstances in which the death of Mr 

McShane had taken place and that the Director of Public Prosecutions was considering 

whether to bring charges on the basis of the evidence referred to him by the Coroner, 

the Committee of Minister resolved to close its examination in relation to individual 

measures in that case.1134 

As concerns the case of Finucane, the Committee took note of the fact that the Public 

Prosecution Service had concluded that no further prosecutions should be brought in 

relation to the case as the test for prosecution had not been met, that the Director of 

Public Prosecutions had made a public statement giving reasons in that regard, and that 

that decision was susceptible to judicial review, although no application had been made 

challenging it. The Committee further noted that the authorities were in correspondence 

with the Finucane family as to the basis on which a possible statutory inquiry would be 

held, and strongly encouraged the authorities to continue discussions in that regard. On 
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that basis, it likewise resolved to close its examination of the Finucane case in relation to 

individual measures.1135 

In conclusion, the Committee of Ministers resolved to continue its supervision of 

execution of the judgments “until the Committee has satisfied itself that the outstanding 

general measures as well as all necessary individual measures in the cases of Jordan, 

Kelly and Others, McKerr and Shanagan have been taken” and decided to consider the 

question of the outstanding individual measures in those cases as well as the 

outstanding general measures at intervals of not more than six months.1136 

At its 1078th meeting in March 2010,1137 the Committee considered further information 

provided by the United Kingdom and the assessment of the Department for Execution of 

Judgments in that regard.1138 As regards the outstanding general measures relating to 

the independence of investigations, it was noted that the Government had provided its 

response to the Police Ombudsman’s report and that their response was being currently 

being assessed.1139 As regards individual measures, the United Kingdom had provided 

further information as to events and progress in the individual investigations, including 

relevant domestic court proceedings in relation to the coroner’s inquiry in relation to 

Jordan and McKerr and developments in the HET inquiries in the cases of Shanaghan 

and Kelly and Others.1140 As a consequence of that information, the Committee decided 

to resume its consideration of execution of the cases at its 1086th meeting scheduled for 

June 2010, in the light of further information to be provided on the individual measures 

taken.1141 

A further group of cases involving allegations of lack of an effective investigation into 

newly emergent allegations of collusion of the security forces in killings by paramilitary 

groups were decided together in late 2007, and the judgments became final in early 

2008.1142 In these cases, the Court found a violation of the procedural obligation under 

Article 2 on the basis of the lack of independence of the Royal Ulster Constabulary 
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(RUC) in the initial stages of the investigation into the allegations, but otherwise 

dismissed the claims under Article 2.1143  

In December 2008, the Committee of Ministers considered the information provided by 

the United Kingdom Government. The United Kingdom argued that the Court had found 

a violation in the cases on the basis of the lack of independence of the Royal Ulster 

Constabulary in the early stages of the investigations, although it had found no such lack 

of independence on the part of the Police Service for Northern Ireland (PSNI) which had 

subsequently replaced it and taken over the investigations. Given that the Royal Ulster 

Constabulary no longer existed, the PSNI had been accepted by the Court to be 

institutionally distinct and there had been no complaints as to the independence of the 

later portions of the investigation (including by the HET), it was argued that no additional 

general or individual measures were required.1144  

The Committee of Ministers accepted the arguments made by the United Kingdom; by a 

resolution adopted in Resolution DH (2009) 19, it concluded its consideration of the 

supervision of the execution of the judgments.1145 

 

5.6 Measures adopted consequent upon findings of 
violation of Article 3  

The treatment of detainees by the United Kingdom security forces in the context of the 

Troubles was the subject of one of the relatively rare inter-State complaints brought 

before the Strasbourg institutions.1146 In 1971 the Government of the Republic of Ireland 

brought a case against the United Kingdom alleging a number of violations of the 

European Convention as a result of the actions initially taken in confronting the 

worsening situation in Northern Ireland. The principal complaint by the Irish government 

related to the interrogation methods used by the United Kingdom security forces and 

centred around the practice of use of the so-called “Five Techniques”, consisting of a 

combination of wall-standing, hooding, exposure to a continuous loud hissing noise, 

sleep deprivation and deprivation of food and drink.1147 Allegations were also made in 

relation to other specific instances of physical ill-treatment of particular individuals on 

specified occasions. 
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The Commission concluded that the use of the Five Techniques amounted to torture,1148 

in addition to finding that there had been specific instances of inhuman treatment at 

particular detention centres.1149 Given the acceptance by the United Kingdom of the 

findings of the Commission that there had been violations of Article 3,1150 the United 

Kingdom argued that the proceedings before the European Court were moot and the 

Court should abstain from ruling on those issues.1151  

The European Court rejected those arguments and held that it was required to examine 

the merits of the claims, discussing in detail the allegations made by the Republic of 

Ireland under Article 3. Although the United Kingdom did not seek to contest the 

Commission’s finding that there had been violations of Article 3, nor the specific 

conclusion that the use of the Five Techniques amounted to torture,1152 nevertheless, the 

Court, reversing the decision of the Commission, held that the use of the Five 

Techniques did not constitute torture, but amounted only to “a practice of inhuman and 

degrading treatment”,1153 on the basis that the techniques “did not occasion suffering of 

the particular intensity and cruelty implied by the word torture”.1154 The Court concluded 

that although there had been a “discreditable and reprehensible” practice of ill-treatment 

of detainees at one of the detention centres, although it found that the practice did not 

rise to the level of inhuman or degrading treatment.1155 

A peculiarity of the Ireland v. United Kingdom case is that, following a pair of public 

inquiries,1156 the United Kingdom had already changed its policy so as to categorically 

outlaw use of the Five Techniques in 1972, well before the case was heard on the merits 

by the Commission;1157 further, in 1977, in the course of the hearing before the Court, the 
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Attorney-General of the United Kingdom made a solemn undertaking on behalf of the 

United Kingdom that the Five Techniques would not “in any circumstances be 

reintroduced as an aid to interrogation.”1158 In addition, as noted by the Court itself, by 

the time of judgment the United Kingdom had in any case: 

[…] taken various measures designed to prevent the recurrence of the events 
complained of and to afford reparation for their consequences. For example, it has 
issued to the police and the army instructions and directives on the arrest, 
interrogation and treatment of persons in custody, reinforced the procedures for 
investigating complaints, appointed commissions of enquiry and paid or offered 

compensation in many cases.
1159

 

 

As the Court had also noted earlier in its judgment, in the period from the start of 

internment on 9 August 1971 to 30 November 1974, over 1105 complaints alleging 

assault and ill-treatment had been made against the Royal Ulster Constabulary, 

producing 23 prosecutions and 7 convictions.1160 As regards the Army, 1,268 complaints 

in respect of assaults or shootings had been received and 1078 cases of alleged assault 

had been submitted to the Director of Public Prosecutions. By January 1975, directions 

to prosecute had been given in 86 of the 1038 cases which had been investigated by 

that time. In total, between April 1972 and the end of January 1977, 218 prosecutions of 

members of the security forces for assault had been commenced, resulting in the 

conviction of 155 persons.1161  

The Republic of Ireland had requested that the Court make a consequential order in 

relation to the violations of Article 3, requiring the United Kingdom to “proceed as 

appropriate, under the criminal law of the United Kingdom and the relevant disciplinary 

code, against those members of the security forces who have committed acts in breach 

of Article 3 […] and against those who condoned or tolerated them”.1162 In that regard, 

the Court concluded very briefly that it had no power to direct the United Kingdom to 

institute criminal or disciplinary proceedings, although it expressly abstained from 

expressing a view on the wider question of whether its functions might extend, in certain 

circumstances, to addressing consequential orders to States parties.1163 
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When the case came before the Committee of Ministers, the United Kingdom recalled 

the various measures which had already been taken in relation to the instances of ill-

treatment identified by the Court, including investigations, the payment of compensation 

to the victims and the renunciation of the use of the Five Techniques; as a consequence, 

it considered that “the Court’s judgment does not call for any consequential measures to 

be taken by it in addition to those already taken.”1164 That position was accepted by the 

Committee of Ministers, which therefore concluded its consideration of the matter.1165 

Whilst the proceedings in Ireland v. United Kingdom were pending, a parallel case was 

brought before the Commission by a group of seven individuals in relation to their 

alleged physical ill-treatment by the security forces.1166 The claims of specific instances 

of ill-treatment were declared inadmissible by the Commission as regards three of the 

applicants on the basis that they had not exhausted the domestic remedies available to 

them in the United Kingdom legal system by bringing civil cases.1167 The cases of the 

other four applicants were likewise declared inadmissible on the basis that, having 

resorted to the domestic remedies available, their cases had been settled resulting in the 

payment of compensation; the Commission concluded that as a result they could no 

longer claim to be victims of the alleged violations.1168 The Commission also declared 

their claim that they had been subjected to an administrative practice contrary to Article 

3 inadmissible on the same bases,1169 as well as rejecting a separate request made by 

the applicants for declaratory relief that they had been treated in violation of Article 3.1170 

A number of other subsequent claims in relation to other alleged instances of ill-

treatment at the hands of the security services were dismissed on similar grounds.1171 

It is difficult to ascertain whether and what proportion of police officers or soldiers were in 

fact prosecuted for application of the Five Techniques, as opposed to other forms of 

assault and/or ill-treatment of detainees; the prosecution statistics relied upon by the 

United Kingdom government before the Court did not distinguish between prosecutions 
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for assault or other offences as a result of use of the Five Techniques and prosecutions 

for other ill-treatment of detainees. The position of the United Kingdom was that all 

instances of ill-treatment were illegal, and that the officers involved were subject to 

prosecution for assault, actual bodily harm or grievous bodily harm. In addition, the Court 

appears not to have enquired into the extent to which the particular documented 

instances of use of the Five Techniques had in fact resulted in prosecution of those 

responsible. Further, there were a large number of cases brought by detainees against 

the security services alleging assault; the vast majority of these appear to have been 

settled with the Government making a payment of compensation.1172 The result of the 

fact that most such cases were settled (including, it may be inferred, a number of those 

cases in which the individual applicant had been subjected to the Five Techniques), was 

that the United Kingdom was insulated from cases being brought against it in 

Strasbourg, given that, on the approach of the Commission at that time, 1173 any such 

claim could be met with the response that the applicant could no longer claim to be a 

victim.  

Finally, although dealing with the obligations of the authorities to prevent the infliction of 

inhuman and degrading treatment by private parties, rather than by State agents the 

decision of the House of Lords in E v Chief Constable of the Royal Ulster 

Constabulary 1174  is nevertheless of some interest. The case concerned sectarian 

tensions in Ardoyne, resulting in demonstrations and attempted violence against 

Catholic schoolchildren and parents whose normal route to school took them through a 

predominantly Protestant enclave. Although initially the police prohibited use of the 

normal route and enforced a diversion, subsequently the approach adopted was to 

create a safe corridor for the children and their parents using riot police and police and 

military vehicles on either side of the road; the protests grew increasingly hostile and 

violent, and a number of police officers and soldiers were injured. The applicant, the 

mother of one of the children, alleged that the police should have taken stronger action 

to prevent the children from being exposed to the terrifying experience, and argued, inter 

alia, that the police authorities had therefore breached their obligations under Article 3 of 

the Convention, as applicable by virtue of the Human Rights Act 1998. It was conceded 

by the police and the government that some of the conduct of the protesters was 

sufficiently extreme to amount to inhuman or degrading treatment. However, a 

unanimous House of Lords held that although Article 3 imposed an absolute prohibition 

of the infliction of torture and cruel and inhuman treatment, the positive obligation of 
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prevention imposed by Article 3 was not likewise absolute in relation to the conduct of 

private individuals who were not under the direct control of the authorities; the State and 

its emanations were only required to do what could be reasonably expected of them to 

prevent the infliction of inhuman or degrading treatment by third parties.1175 On the facts, 

the House of Lords refused to hold that, in the wider context of community tensions, the 

course of action taken by the police could be said to have been unreasonable or 

disproportionate. It was therefore held that they had fulfilled their obligations under 

Article 3 of the Convention.1176 

 

5.7 Conclusions as to compliance and impact 

As a general matter, there has been more or less substantial compliance by the United 

Kingdom with the judgments of the Court. As a consequence of the various cases 

relating to the adequacy and effectiveness of investigations into alleged violations of the 

right to life, the United Kingdom has amended many pieces of both primary and 

secondary legislation, in particular relating to matters of procedure, as well as reforming 

certain institutions (including in particular the system of inquests/Coroner’s courts, and 

the system for internal police investigations in Northern Ireland).  

The interaction of the Court and the United Kingdom as a result of the cases relating to 

the conflict in Northern Ireland has thus had a major impact on the United Kingdom legal 

system, in particular as a consequence of the multiple measures taken by way of 

compliance with the more recent judgments of the Court in the McKerr group of cases. 

Although those cases relate to killings which are more or less historically remote, the 

general measures adopted by way of compliance ensure that for the future police 

investigations into killings by the security services are prompt, independent and efficient; 

further, the position of the families of victims in terms of involvement in the process of 

inquests before Coroner’s Courts has been vastly improved.  

Whether or not the investigations in relation to the historical cases will in fact result in 

any prosecutions is perhaps open to question; the events in question are now receding 

into the past, with all that this implies in terms of preservation of evidence and the 

availability of witnesses. As a consequence, there may well be slim prospects of 

securing convictions for historical incidents, despite the strength and innovation of the 

Court’s rulings. Nevertheless, although in individual cases, prosecution and convictions 

are unlikely to be forthcoming, the prospects for effective investigation and prosecutions 

in relation to any death at the hands of the police or security force are much brighter for 

the future. 
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So far as the violations relating to Article 3 are concerned, it is particularly striking that 

the United Kingdom had already adopted measures to put an end to the violations within 

a very short period after the events themselves, and well in advance of the eventual 

finding of a violation by the Court in Ireland v. United Kingdom. As a consequence, the 

Committee of Ministers was able to conclude its examination of compliance with the 

judgment after only one meeting. The impact of that episode lies not so much in the 

formal material changes made to domestic law (in fact, no amendments to the relevant 

criminal legislation were necessary), but rather the impact at the policy level that ill-

treatment of detainees was not permissible. That shift in policy continues to resonate 

down until the present day. 

 


